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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


j WILLIAM A. BARRETT, M.D., 


Plaintiff, 


-against- 


UNITED HOSPITAL: RICHARD A. STOLNACKE, 
Executive Director of United Hospital, 
individually and in his official capacity: 
ALFRED D. GRANT, M.D.: JAMES A. SUDBAY, 

M.D.: EUGENE WASSERMAN,M.D.: J. DOUGLAS 
HALLOCK, M.i,.; H. CLAY JOHNSON; WILLIAM H. 
JENNINGS: CHARLES R. C. STEERS; WILLIAM 
REES; JACK GANTZ; RICHARD D. LOMBARD; 

DAVID GILE; RICHARD W. DAMMON; MRS. THOMAS 
H. LANE; EDWIN H. KAUFMAN, M.D.; CHARLES 
J, ALEXANDER, M.D.; ANTHONY BALCHUNAS, M.D.; 
H. EUGENE SEANOR, M.D.; DAVID A. WILSON, 
M.D.; JOHN H. DALE, JR., M.D.; LEO T. 
DELANEY, M.D.; MRS. EDNA DELZIO, R.N.; 
WILLIAM C. FELCH. M.D.; ABRAHAM L. HALPERN, 
M.D.; MRS. HARVEY KELSEY; LAWRENCE MARX,JR;• 
MRS, EMIL MOSBACKER, JR.; MARTIN NESCHI, 

M.D.; JOEL J. SCHWARTZMAN, M.D.; JOSEPH 
SILBERSTEIN, M.D.; DAVID A. W. WILSON, M.D.; 
C. JONATHAN SHATTUCK; SAMUEL DRAGO, M.D.; 
VIRGINIA HAGGERTY, M.D.; PHILIP JENSEN, 

M.D.; SHELBY LEVER, M.D.; HAROLD ROTH, M.D.; 
JACOB SHRAGOWITZ, M.D.; and RONALD DEE, 

M.D. , 


Defendants. 
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an answer to the complaint which is herewith served upon 
you, within twenty (20) days after service of this summons 
upon you, exclusive of the day of service. If you fail to do ' 


j. so, judgment by default will be taken against you for the 


II 


];relief demanded in the complaint. 


Dated: April 17, 1973 


i; 


JOHN LIVINGSTON 
Clerk of Court 


Deputy Clerk 
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united states district court 

COUTHCRN DISTRICT OF NEW YORK 


WILLIAM A. BARRETT, M.D., 


COMPLAINT 
FOR INJUNCT¬ 
IVE, DECLARA¬ 
TORY, MANDA¬ 
MUS P.ELIEF 
AND FOR 
MONETARY 
DAMAGES 


Plaintiff, 

-against- 

UNITl'D HOSPITAL; RICHARD A. STOLKACKE, 
Execotive Director of United Hospital, 
individually and in hin official 
capacity; ALFRED D. grant, M.D.; 

JAMES A. SUDPAY, M.D.; EUGENE WASSERMAN, 
M.D.; J. DOUGLAS HALLOCK, M.D., K. 

CLAY JOHNSON; WILLIAM H. JENNINGS; 
CHARLES R. C. STEERS; WILLIAM REES; 

JACK CAN7Z; RICJLARO D. LOMBARD; DAVID 
GILE; RICHARD W. DAMMOHN; MRS. THOMAS 
H. LANE; EDWIN H. KAUFMAN, M.D.; 

CHARLES J. ALEXANDER, M.D.; AITTHOMY 
DALCI1U1TAS, M.D.; II. EUGENE SE.ANOR, 

M.D.; DAVID A. WILSON, K.D.; JOHN II. 
DALE, JR., M.D. ; LiJO T. DELANEY, M.D. » 
MRS. EDNA DEL7.IO, R.N. I WILLIAM C. 

FELCII, M.D. ; ALRAilAM L. HALF DEN, M.D. ; 
MRS. HARVEY KELSEY; LAWRENCE MARX, JR.; 
MRS. EMIL MOSRACHER, JR.; MARTIN 
NESCIII, M.D. ; JOEL J. SCHNARTZMAH, 

M.D.; JOSEPH SILHERSTEIN, M.D.; DAVID 
A. W. WILSON, M.D.; C. JONATHAN 
SHATTUCK; SAMUEL DRAGO, M.D., VIRGINIA 
HAGGERTY, M.D., THILIP JENSEN, M.D.; 
SHELLY LEVER, M.D.; HAROLD ROTH, M.D.; 
JACOB SIIRAG0WIT2, M.D. end RONALD DEE, 
M.D. , 

Dofondants. 


Plaintiff, by his undersigned attorneys, 
respectfully chows to the Court and alleges as follows! 


JURISDICTION 


F_TRST; The -jurisdiction of thip Court is 


invoked pursuant to Title 20 USC 1331, 1343(1), (?) and 
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(4) and 1361 and pursuant to tho First, Fifth, Eighth, 

Ninth and Fourteenth Amendments to the United States Con¬ 
stitution. This action is authorized by Title 42 USC §5 
1903, 1985, and 1986. Venue is founded upon 20 USC § 1391 
(b). 

This is an action for a declaratory judgment, 
for preliminary and permanent injunctive relief, for an 
order or writ in the nature of mandamus, and for monetary 
damages. Plaintiff requires and seeks a declaration that 
tho continued course of action of the Defendants in pre¬ 
venting Plaintiff from practising medicine pursuant to 

t 

law and from enjoying full privileges as a physician and 
surgeon at Defendant UNITED HOSPITAL is unlawful and in 
violation of tho rights of Plaintiff and hi3 patients 
under the First, Fifth, Eighth, Ninth, and Fourteenth 
Amendments to the United States Constitution. 

Plaintiff requires and seeks a preliminary 
and permanent injunction enjoining and restraining Defend¬ 
ants, their agents, servants, employees, successo/rs in 
office, and all others acting in concert and participa¬ 
tion with them, from refusing or continuing to refuse 
to grant to Plaintiff full privileges as a physician and 
surgeon at Defendant UNITED HOSPITAL. 

Plaintiff requires and seeks a preliminary 
and permanent injunction enjoining and ‘restraining Defend¬ 
ants, their agents, servants, employees and successors in 

% 

office, and all others acting in concert and participation 


2 





with th«-m, from preventing Plaintiff from being granted 
privileges at other hospitals. 



I 

i 

| 


Plaintiff requires and seeks an order or 
writ in the nature of mandamus requiring the Defendants, 
their agents, servants, employees, successors in office, 
and all others acting in concert and participation with 


them, to grunt to Plaintiff the immediate and complete 
restoration of all privileges of a full staff mender at 
Defendant UiJITED HOSPITAL. 

Plaintiff requires and seeks judgment again 


I 

I 


the Defendants in the amount of FIVE HUNDRED THOUSAND 
($500,000) DOLLARS for compensatory damages heretofore 

t 

incurred by him ns a result of Defendants' wrongful 

i 

actions and Plaintiff further is entitled to appropriate 

i 

punitive damages. 


. l 

I 

SECOND i Plaintiff is an adult citizen and ! j 
resident of the State of New York and the United States 

i 

of America, and resides at One Prince willow Lane, Mamaron- 
ock. New York, within the jurisdiction of thi 3 Court. 
Plaintiff is engaged in the practice of medicine at 310 
Claflin Avenue, flamaroneck. New York. Plaintiff is a 

; ! 

physician, duly licensed to practice that profession under 
the laws of the States of New York and Connecticut. He 
is a member in good standing of the Westchester County 
Medical Society and the New York State Medical Society. 
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Plaintiff is also a Follow of the American College of 


Surgeons and is a member of other highly regarded pro¬ 
fessional societies. Plaintiff ha3 for some time past 
and is presently serving as Police Surgeon for the 
Mamnroneck Police Department end as Fire Surgeon for the 
Kamaroncck Fire Department. He has given of himself un- 
Gtintingly in the highest traditions of the medical pro¬ 
fession in order to provide medical services both to 
those able to pay and to those unable to pay. 


THIP.P i Defendant UNITED HOSPITAL (herein- 

| 

after referred to as "HOSPITAL") is a community hospital 
located at 406 Boston Post Road, Port Chester, Hew York 

I 

i 

within the jurisdiction of this Court. HOSPITAL, on ; 

j 

behalf of the State of New York, serves the needs of 

.t 

persons residing in a certain area including the mun<ei- J 
palitics of Harrison, Mamaroneck, Port Chester, Purchase 
and Rye. Upon information and belief, HOSPITAL is and at 

t 

all times herein has been funded, regulated, and controlled 
fully or in part by the State of New York and the United 

( 

States of America with respect to natters including, but 
not limited to, tho construction and acquisition of 

I 

facilities and equipment, licensing, inspection, payments 
for supplies and services to patients, medicines. Medi¬ 
care and Medicaid, granting of tax benefits, and the 
setting of standards governing the conduct of the activi¬ 
ties of and in UNITED HOSPITAL, including the promulgation 


of rules anil regulations of tho HOSPITAL. HOSPITAL has 





had delegated to it by the State of Now York certain 
Official functions, including, but not limited to, the 
power to grttnt or withhold professional privileges to 
physicians and surgeons. 

FOURTH t Defendant RICHARD A. STOLNACKE is 
and at all relevant times was the Executive Director of 
HOSPITAL and, upon information and belief, is and was, 
at all relevant times, a member of the Joint Conference 
Committee of HOSPITAL. 

FIFTHi Defendant ALFRED D. GRANT, M.D. is 

! 

and at all relevant times was Chairman of the Credentials 

i 

» 

Committee of HOSPITAL. 

I 

* • 
SIXTH i Defendant JAKES A. SUDBAY, M.D. is 

and at all relevant tines was .Chief of Staff of HOSPITAL 

and a member of the. Joint Conference Committee of HOSPITAL. 

SEVENTH i Defendant EUGENE WASSERMAN, M.D. | 

is and at all relevant times was a pediatrician at HOSPITAL. 

1 i 

i 

EIGHT;; t Defendant J. DOUGLAS IIALLOCK, M.D. ! 

* i 

is and at all relevant times was a surgeon at HOSPITAL. 


NIl£m: Defendant H. CLAY JOHNSON is and at 

I 

all relevant tines was President of the Board of Trustees 

, t 

and a member of the Joint Conference Committee of HOSPITAL. 


TFV£ii Defendant WILLIAM H. JENNINGS is and 
all relevant tines was Chairman of the Beard*of Trustees of 
HOSPITAL. i 


A 
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E LEVENTH i Defendant CHARLES R. C. STEERS is 
and at all relevant times was the Chairman of the Execu¬ 
tive Committee of the Board of Trustees and a member of 
tho Joint Conference Committee of HOSPITAL. 

TWELFT Ht Defendant V.’ILLIAM REES is and at 
all relevant tines was Chairman of the Finance Committee 

of tho Board of Trustees of HOSPITAL. 

• * 

I 

THIRTEENTH : Defendant JACK GAKTZ is and at 
all relevant times was Vice President of the Board of 
Trustees of HOSPITAL. 


FOURTEENTH : Defendant RICHARD D. LOMBARD 

is and at all relevant times was Vice President of the 
Board of Trustees of HOSPITAL. 

FIFTEENTH i Defendant DAVID GILE is and at 
all relevant times was Treasurer of tho Board of Trustees 
of HOSPITAL. 

I 

SIXTEENTH : Defendant RICHARD DAXVjONN is 
and at all relevant times was Secretary of the Board of 
Trustees and Chairman of the Joint Conference Committee 
of HOSPITAL. 

SEVENTEENT H: Defend ant MRS. THOMAS H. LANS 
is and at all relevant tines was a member of the Medical 

Council and a member of tho Joint Conference Committee of 

% 

HOSPITAL* 

* • 


6 - 



EIGHTEENTH : Defendant EDWIN II. KAUFMAN, M.D 
is and at all relevant times was a member of the Medical 


i 

Council and a member of the Joint Conference Committee 

s 

1 

Of HOSPITAL. 


NIHSTET.EVH t Defendant CHARLES J. ALEXANDER, 
M.D. is and at all relevant times war the Chairman of the 
Medical Council and O a member of tho Joint Conference 

Committee of HOSPITAL. ! 

I 

I 

I 

TWENTIETH t Defendant ANTHONY BALCIIUNAS, 

M.D. is and at all relevant times was a member of the 

i 

Medical Council and of the Joint Conference Commiteo of 

i 

» 

I 

HOSPITAL. ; 

! 

TWENTY-FIRST t Defendant H. EUGENE SEAKOR, 

• i 

M.D. is and at all relevant times was a member of tho 

Medical Council and a member of the Joint Conference Com— 

I 

mittce of HOSPITAL. 

! 

. i 

TWENTY-S E COND : Defendant DAVID A. fclLSON. 

» 

M.D. is .and at all relevant times was a member of the Joint 
Conference Committee and Director of Surgery of HOSPITAL. 

» 

TWFNTY-THTRD : Defendant JOHN II. DALE, JR., ! 

i 

M.D. is and at all relevant tines was a member of the 

i 

Medical Council of HOSPITAL. 

! 

j 

TWENTY-FOURTH I Defendant LEO T. DELANEY, 

M.D. is and at all relevant tinea was a member of tho 

I 

Medical Council of HOSPITAL. 


- 7 - 
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TWENTY-FIFTH : Defendant MRS. EDNA DELZIO, 

R.H. is and at all relevant times was a member of the 
Medical Council of HOSPITAL. 

! 

TWENTY-SIXTH : Defendant WILLIAM C. FET.CH, 1 

i 

M.D. is and at all relevant times was a member of the ( 

I 

Medical Council of HOSPITAL. ( 

i 

TWENTY-SEVENTH : Defendant ABRAHAM L. HALPERN, 

I 

M.D. is and at all relevant times was a member of the 
Medical Council of HOSPITAL. 

I 

I 

TWENTY-EIGHTH : Defendant MRS. HARVEY KELSEY 

- , 

is and at all relevant times was a member of the Medical 
Council of HOSPITAL. 

! 

TWENTY-NINTH : Defendant LAWRENCE MARX, JR. j 

I 

is and at all relevant times was a member of the Medical 
Council of HOSPITAL. 

THIRTIETH: Defendant MRS. EMIL MOSBACHER, 

- , 

JR. is and at all relevant times was a member of the 
Medical Council of HOSPITAL. j 

t 

! 

THIRTY—FTRST : Defendant MARTIN NESCHI, M.D.,! 

i 

ia and at all relevant times was a member of the Medical j 
Council of HOSPITAL. j 

’ - i 

THIRTY-SECOND t Defendant JOEL J. SCHWARTZMAN, 

» 

M.D. ia and at all relevant times was a member of the 

i 

Medical Council of HOSPITAL. 





* lsrr 

i 

| 

THIRTY-THIR D: Defendant JOSEPH SILDER5TEIN, 

I 

M.D. la and at all relevant times was a member of the 1 

Medical Council of HOSPITAL. 

I 

♦ 

i 

THIP.TY-ronn’ni : Defendant C. JONATHAN SILATTUCK 
is and at all relevant times was a member of the Medical 
Council of HOSPITAL. • 


THIP.TY-FIFTH : Tho following Defendants are 

| 

and at all relevant times were members of HOSPITAL'S 

Credentials Committeej 

SAMUEL DRAGO, M.D. 

VIRGINIA HAGGERTY, M.D. 

PHILIP JENSEN, M.D. 

SHELDY LEVER, M.D. 

HAROLD ROTH, M.D. 

JACOB SIIRAGOWITZ, M.D. 

f 

THIRTY-SIXTH i Defendant RONALD DEE io and 
at all relevant times was a staff physician and surgeon 

i 

i 

at Defendant HOSPITAL. { 

. ( 

THIRTY-seventh t Defendants are sued indi- 

! 

vidually and in their official capacities herein set forth. 


ALLEGATIONS OF FACT 


THIRTY-EIGHTH : m or about Juno 1940. 

Plaintiff was graduated from the Medical College of Syra- : 

i 

cuse University. 


THIRTY-NIN TH» From on or about July 1, 1940,' 

% 

through and including on or about July 1, 1941, Plaintiff ■ 

1 i 

held a rotating internship at HOSPITAL. 


9 
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FORTIETH > From on or about July 1, 1941, 

S 

through in or about March 1942, Plaintiff held a rotating 
surgical residency at HOSPITAL. 

FORTY-FIRST : In or about April 1942, follow- 

t 

ing examination. Plaintiff was duly licensed to practice 
medicine in the State of Hew York, being granted license 


:l number 039940. 


FORTY-srsOHD : From on or about March 26, 
1942, through and including January 5, 1946, Plaintiff 
served honorably as a medical officer and physician in 
the Army of the United States. 


FORTY-THIRD: In or about July 1942, Plain- 

' I 

I 

tiff was duly appointed to the regular surgical staff of 
HOSPITAL. 


FORTY-FOURTH : Upon completion of military 
service. Plaintiff opened an office for the practice of 
modicinc in Mamaroncck, New York. j 


FORTY-FTTU : During the approximately twenty 

t 

years from 1946 through September 29, I960, Plaintiff 

i 

* 

was nn active menbor in good standing of the attending 

surgical staff of HOSPITAL (except for the years 1954 to 

1956, during which tiruo Plaintiff was granted a leave of . 

i 

nbscnco from that position). 

FORTY-SIXTH i\roa 1946 through and including 

\ 1 

1969, plaintiff was Police Surgeon for tha Town of Kamnron- 

cck Police Department and Fire Surgeon for the Town of • 

I 

Mamaroncck Tiro Department. In 1971 he resumed those |M)st:i< 
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FORTY-SEVENTH I In or about April 1962. Plain- 

• V • 

I 

tiff was licensed to practice medicine within the Stale of 

1 ! 

Connecticut, and received license number 10907. 

i | 

I 

FORTY-EIGHTH t From approximately July 1954. 
through July 195G, Plaintiff held a surgical residency 
at Brooklyn Veterans Hospital. 



FORTY-HINT} I I On or about September 20, 1966, 
Plaintiff was arrested and charged with criminal abortion, 
pursuant to tho then Sections 125.40 et see , of the Penal 
haw of New York State. 

I 

FIFTIETH : On or about August 29, 1968, 

i 

Plaintiff pleaded guilty to tho crime of assault in the 

i 

. i 

third degree, under the then Section 120.00 of tho Penal 
Law of Hew York State, in full satisfaction of all charges 
then pending against him but no punishment was imposed. 

, 

FIFTY-FIRST : On or about September 12, 1968, 

Plaintiff was granted a Certificate of Relief frdm Forfoit- 

i 

ure and Disability. 

I 

i 

FIFTY-SFCPTIP t On or about September 16, 1968. 
the Board of Trustees of HOSPITAL determined that Plaintiff 
should not be reappointed to his position as attending 


surgeon at HOSPITAL. This decision was noted by the Board 
of Trustees to be "without prejudice." 


FIKTY-TH T'*.n : On or about April, 14. 1969. 
Plaintiff's license to practice mrdicino within tho State 
of New York was revoked by the Commissioner of Education 

t 

on account of tho abortion charges. 

- 11 - 
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I 

I 

FIFTY-TV TRD t On or about February 4 , 1971, 
the Commissioner of Education of the State of New York 
entered an order providing that the Order of Revocation 
of Plaintiff's license to practice medicine within the 
State of New York be permanently stayed, effective July 1. 
1971. 

FIFTY-FOURTH : On or about February 10, 1971. 
Plaintiff applied in writing to the Executive Director of 
HOSPITAL for extension or restoration of surgical and 
professional privileges. A copy thereof is annexed hereto, 
incorporated herein as Exhibit A. 

I 

FIFTY-FIFTH » On or about February 24, 1971, 
Plaintiff was interviewed in connection with his applica¬ 
tion for surgical privileges by Defendant DAVID A. WILSOIJ. 

M.D. * ! 

» 

I 

t 

i 

- FIFTY-SIXTH t On or about March 16. 1971. 
Plaintiff mailed to HOSPITAL his duly completed applica¬ 
tion for the extension of such surgical privilege*;. A 
copy thereof is annexed horeto and incorporated herein as 
Echibit B. 

I 

FIFrY-SEVnr?TH i On or about toy 20. 1971. 

Plaintiff inquired of Defendant RICHARD A. STOLN’ACKE as 

to the status of Plair.tiff's application for the extension 

of surgical privileges but received no response. 

% 

Firry-ETC-TH t On or about June,28, 1971. 
Plaintiff was for the first time advised of purported 

I 

I 
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additional requirements for the filing of a completed appli¬ 


cation for such privileges, such "additional requirements" 


having been devised and created by Defendants as a device 


to delay processing of Plaintiff's application and to pre¬ 


vent favorable action thereon. 


FIFTY-NTNTH : Plaintiff duly completed the 


said additional purported requirements and timely filed 


with Defendant HOSPITAL* A copy thereof is annexed hereto 


and incorporated heroin as Exhibit C. 


SIXTIETH: On or about November 5, 1971, 


Plaintiff inquired of defendant ALFRED D. GRANT, M.D. 


as to the cause of the delay in processing his application 


but received no explanation. 


SIXTY-FIRST : On .or about February 16, 1973, 


Defendants comprising tha Joint Conference Committee of 


HOSPITAL, acting in concert with all the Defendants, held 


a meeting pretending to afford Plaintiff due process of law. 


at which Plaintiff's application for the extension of sur- | 


gical privileges was purportedly considered. 


SIXTY-SECOND: Plaintiff attended that meeting 


and was represented by counsel. A transcript of that pro- i 


cccding is annexed hereto and incorporated herein as 


Exhibit D. 


SIXTY-THTRP : Defendants comprising the Joint ; 


Conference Committee never had any intention bf granting 


- 13 - 
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Plaintiff 3 application and held such meeting as a sham 
and pretense and as part of the scheme created and imple¬ 
mented by each and all of the Defendants to prevent Plain¬ 
tiff from being granted privileges at Defendant UNITED 
HOSPITAL or any other hospitals. 

SIXTY-rOUr.Til: On or about May 3, 1972, the 
individual Defendants, acting in their respective capaci¬ 
ties as officials of Defendant UNITED HOSPITAL, caused 
Defendant Hospital to deny Plaintiffs application for the 
extension of surgical privileges. Such denial was without 
basis in law or fact, was beyond Defendants' delegated 
authority, was arbitrary, capricious, vindictive and an 
abuse of discretion. 

SIXTY-FIFTH: Plaintiff thereafter duly filed 
a formal complaint with the State of New York Department of 
Health pursuant to § 2801-b of the Public Health Law of the 
State of Now York. 1 

SIXTY-SIXTH: On or about August 16, 1972, 
Plaintiff was advised by the State of New York Department 
of Health that Public Health Law 52001-b was inapplicable 
to his case and that no authority to investigate his cjse 
existed. A copy of the Department of Health's letter is 
annoxed hereto as Exhibit E. 


! 


SIXTY-srv^TH, rinintiff at all times law- 

% 

fully continued the practice of medicine in the State of 
Connecticut. 


- 14 - 
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I 

ii 


I 

I 

f 


I 

i 

I 

I 

i 

I 

i 

i 


SIXTY-EIGHTH : Follov/ing the restoration of 
Plaintiff's New York license. Plaintiff tried to secure 
privileges at other hospitals within reasonable distance 
of Plaintiff's Office and practice but was and remains 
excluded by nil of them, solely as a result of the plan and 

I 

scheme created by the Defendants and implemented and effect. - 

I 

ed on their behalf by the unlawful acts hereinafter des¬ 
cribed of Defendants in preventing Plaintiff from being 
restored privileges at Defendant Hospital and the unlawful 
acts of Defendants GRANT, SUDDAY, WASSERMAN, WILSON and DCS.' 

SIXTY-NTHTH » Upon information and belief, 
from in or about 1966 through and including the present. 
Defendants ALFRED D. GRANT, M.D., JAMES A. SUDDAY, M.D., 
EUGENE WASSERMAN, M.D., DAVID A. WILSON, M.D. and RONALD 

DEE, M.D. have maliciously and illegally conspired and j 

• i 

acted together with the other Defendants and with others 
unknown to Plaintiff, in order to cause Defendant HOSPITAL 

and all other nearby hospitals to refuse to accept Plain- 

. ! 

tiff*8 application for the extension of surgical privileges, 

• i 

and have otherwise conspired and acted together to cause 

j 

Defendant HOSPITAL and other hospitals to deny Plaintiff 
the benefits of such privileges and in order to destroy 
Plaintiff's reputation and professional practice. 


SEVENTIETH ; On information and belief, the 

I 

j Defendants named in Paragraph SIXTY-NINTH, acting on behalf 

!! of themselves and the other Defendants and acting individ- 

! 

ually on behalf of and by authority of defendant UNITED 

J 

I 

I 

- 15 - 
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HOSPITAL, have communicated to administrators; and profession- 

I 

al staff at other hospitals, and to others, false and mali- ; 

• 

} 

cions statements concerning Plaintiff personally and pro- ; 

fessionally and have used influence and pressure to cause t 

•» • 

patients, hospitals and other colleagues to shun and ex¬ 
clude Plaintiff, lhe purpose and effect of such malicious 
and unlawful conspiracy and actions have been to stifle 
Plaintiff's professional practice and reputation and his 
ability to render complete and adequate professional care 
to his patients and freely to associate professionally with 
them. t 


SSVIPCTY-PIftST : The purpose and effect of 
such denial to Plaintiff of surgical privileges at HOSPITAL 

I 

and other hospitals are wrongful invasions and restric¬ 


i 


tions of Plaintiff's rights under the First, Fifth, Eighth, 
Ninth, and Fourteenth Amendments to the United States 
Constitution, in that Plaintiff is thereby prevented from 
associating freely and privately v/ith his patients and is 
thus denied duo process of law and the equal protection 
of the laws and is subjected to cruel and unusual punish¬ 
ment. 

SEVENTY-SECOND: Defendants, actinqundcr 

1 I 

I 

color of State law as more fully described above, havo un¬ 
lawfully denied to Plaintiff surgical prdcilcgcs at HOSPITAL 
and at other hospitals. 


t 


16 - 


t 

I 
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SEV E NTY-THIRD : Defendants, acting under 

I 

color of State law as more fully described above, have thus , 


•j ; 

;j unlawfully caused Plaintiff to bo deprived of rights, pri- • 

ii i 

vilcges, and immunities secured by the Constitution of the 

•; United States, as more fully set forth above. } 


} 

SEVrrTU-rm’nTH : Defendants’ Executive 
! ! 

Director STOLKACKE, CREDENTIALS COMMITTEE defendants, JOINT 

'I * 

.1 CONFERENCE COMMITTEE Defendants. BOARD OF TRUSTEES Defond- 
i 1 

! I 

; J ants. EXECUTIVE COMMITTEE Defendants, MEDICAL COUNCIL 

>! • 

Defendants and Defendants who are staff physicians at 

'! ( 

Defendant HOSPITAL had at all relevant times and have know- 

M • 

;j ledge of the wrongs herein alleged as planned and done to j 

• • 

i| Plaintiff and had powor to prevent the infliction thereof by 1 

»! . ♦ 
«• * * 
.j use of their respective positions. Each and all of such 

il 

■j Defendants failed and refused to act to aid Plaintiff or 

!! 

|j prevent such wrongs and still continue to do so and to 
ji participate in the continuing infliction of such damages ; 

4 

j! upon Plaintiff. . 

\ 

SEVENTY-FIFTH t As a direct result of Dcfcnd- 

" i 

I ants’ unlawful actions as hereinbefore described. Plaintiff 

» 

;[ has suffered damages in the amount of $500,000.00. 

Ii 

J 

1 SRV»: ,r ni-RTXni: Plaintiff has exhausted all 

of his administrative remedies under New, York law. \ 

J ! 

! 

I r.CTlW-s:^n , mi t No prior application for 

i' ' 

'I the relief sought herein has been made to this or any otner i 

i i 

1 court. Plaintiff has no adequate remedy at law. . 

I 1 

• I 

I 

* 
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WHEREFORE, Plaintiff prays that a judgment 
bo made herein against the Defendants and each and all of 
them as follows: 

A. Declaring unlawful the course of action ^ 
of the defendants in preventing Plaintiff from enjoying ! 
full privileges as a physician and surgeon at defendant 

. t 

UNITED HOSPITAL and in preventing him from being granted 

i 

professional privileges at other hospitals; 

B. Preliminarily and permanently enjoining j 

i 

the defendants and each of them and their agents, servants 
and employees, successors in office and other persons 
acting in concert with them from refusing or continuing 
to refuse to grant and restore to Plaintiff full profession- 

i 

al privileges as a physician and surgeon at Defendant UNITED 
HOSPITAL and from taking any acts or actions the intent 
and effect of which are to prevent Plaintiff from being 
granted full professional privileges at other hospitals 
and from otherwise lawfully practicing medicine; 

C. Directing and ordering Defendants and 

each of them and their agents, servants and employees and t 
successors in office and all others acting in concert with 
them forthwith to grant to Plaintiff complete restoration ! 
of all professional privileges as a physician and surgeon 
and staff member in good standing at Defendant UNITED : 

HOSPITAL; 

% 


-10- 








23A 


D. Awarding to Plaintiff damages and puni- j 
tive damages in such amount as the Court shall fix against i 
the defendants and each of them for the damages thereto¬ 
fore incurred by Plaintiff as a result of the wrongful 

o ! 

actions of tho Defendants; 

• • ! 

E. Awarding to Plaintiff the costs and dis¬ 
bursements of this action. 

F. Awarding to Plaintiff such further and 
different relief as to the Court may seem just. 

Dated : New York, New York 
April /7 , 1973 


JEREMIAH S. GUTMAN 
EUGENE N. HARLEY 
DONALD I„ DOERHBERG 
LEVY, GUTMAN, G0LD3ERG & KAPLAN 
WESTCHESTER CIVIL LIBERTIES UNION 
363 Seventh Avenue 
New York, New York 10001 
Telt 212 244 6670 


Attorneys for Plaintiff 


% 
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) 

> 83. t 

COUNTY OF NET.) YORK ) 

** 

WILLIAM A, BARRETT, M.D., being duly sworn. 


deposes and says? 

That deponent is the Plaintiff in the within 
action? that deponent has read the foregoing Complaint 
and Knows the contents thereof; and that the same are true 
to deponent's own Knowledge, except as to the matters 
therein stated to be alleged on information and belief, and 
that as to those matters deponent believes them to be true. 

f/y -^44 1 

WILLIAM A. DARRETT, M.D. 


Sworn to before me, this 
- 7» / 

'■> day'of April, 1973 


t /'•'"'VOIARY «!5'.!C. Sitfs ol !.i* T*» 
No. 6 1 - J--Y5150 
IfttrMt lor W«M»es!u CWirtY 
Cwnmliiofi Lxp'-f«* t/.aicii 30, y 
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February 1C, 19 71 


Unit:O'*. Morpltal 
Vort 'ill osier, V. 

\tt: Hr. *:l chard r tol:iac!;o 

Hear Sir: 

On July 1, 1971, T am rc-openlo£ my office at 
31y Clnfl in Avenue, Famaronedlt, '{, 

This is an application to resume my sur.rical 
prlvl.lcf.es at the United Hospital as of that date. 
Thin application is being cent In at this time to 
insure adequate time for clearance so there will 
be r-o delay to my patients when l resume practice, 

. r* 

i am apply!or to the United Poselt.il hocaufo 
it is the one used s y my community. All emergency 
ambulance cases are routinely taken to your emer¬ 
gency room before calling the physician of their 


choice. 


I nave applied to no other hoppicals, 


Sincerely yours, 


•.Ulllorn A. nrrett, **•.»>. 


£khibl'£ 



iMM.Unlted_ 


V.od_ cm, oixi I’ort-Cnesfcer. *..._ 

Barrett_ yil Lli am Arehilri I d __ Dui*-_H ot' 


Ilam* In r«ll— .. ..* K _ _ _ ■ ■ «"•.. .f 1 1 •» __,_Dutr_re.l»» 

on' aj.i ->iO Cla‘tLin Avc. MamaronccU, N.Y*‘‘ T L i r i*r T °- va ~ b0 ^^ 

K..;.»in,. _____T. 

S.O.U-. vf D,, ,rJ,n,.. JI»*££_Ca.»n.l»p--Pt.?.., At- 

Da< u oi .L°._iu,.h f i a: .-?LoyLjqK‘i ,.JLLl - 

r,. n ,jicoi c«iu,o,, n c.r.c un,, ( »;i, _ 

Pcflt. e_A*.!*_Dale o( C.-aJju'ljr - 

M.d.cal Edu<u!icn: MHten! ScScol CU£?JMedlCg 1 .CoUj'iiC- 


n M.O. 

Degree .-—. 

Inloiuiiup: Ht:pi!cl_PH—-- 


..Dote ol OiaJuotior. -_ 


Inloihimp: Htrp.inl.. _._ Dj:«— i.VAQ_^£» 1-Rotating Tr?r^. I. 

_ _Del*_— Rrtutir.s C! S> -y^ia. 71 

uc«^-isew,prork % , r .ARr.y , r .i^L..« _ ten _rt & 

‘ ' _5;?H’I_Rvclprocily * Erirvnj'.rc •“ 

tf«t( til ***%.%CK lt»li -lufo 

Hot your licento to j.'rcctico med.cir.e in «r»y juiidirSitn ever been iui(.ondtd or io»ok<J? IS to. give lull detect on t*'«:c *i t*.*tt. 

Kcid^ic.__ Da *J*LL=f*- 

• Brookl yn Vet eran s~j *eh 6. 5th yrs o f: 5-yr. s urfi lcal ^ IVJf*oo__ 

r T ii~.M r Am eric an CqIicrc of S urgeons_Dam_ 

AttittonUhipt— . . . . ■■ - - «. -— ... ■ ■ ■ ... P c * tf — 


Teaching Appoin1inor.it- 


Fotigiaducio Education 


_Dale. 


Numerous full-tii:me courses at 

- Dole.—.• . ..—— 

Bellevue. U. Du ot Ha. ecc. 

intinai luuit 


ivtiiveiien micimc* mu.i 

nucjiUH rTTkiTi 1 o.Mim 

—. - . — — Date■>»■■■-■ ■ -- — 


„ t ^ .. , c „ , . Cross- County, New Miltord (Conn.; 

M^ehetthip cn 0>Kct llrtp*ln* $»oflt (part cn.l protect)- - -- 1 . j..-—-•••—- — — •— 

At p ro son t am on Ly on th e New M il rorcl Serr ied Staf e._ 

• Have your piiviinj' i fit any hoipi>a! ever L«.cn sutpvtidecJ. d.r.’.ir.itfti.i r(.vui d.cr r.ot renewco? l!«o,<i;<le!n 1.5 lu.Idetei.! «i 

.... , „ Until lvby. Ny State, West. Co., A.h.A. 

Mt-mbendtip In M**ixal S:v.»ctio» -M. -- <- -— - *------- 


llove you mt l**cu dcni' .l member l ip cr u renewal llietcd, oi beer. tub;vc: l*» d;cr»pl.nury ptiKttaiugi in ony c.edtccl cr^rj; BliJS* 
II to. give full deter.)** cn «t.r*ara:c tl.%vt. 

retlovrthip: American Co!!cg«* cl American Cctk.yo cl ri;y*xmB* 1.1 Dot#.I 

r.Bo-.hip in c. 1 -*V .’"rSaifi• --Ahriorr.,.vascular, .internet. J*ar».?ntn etc.- 

Crflilixd by Amrnroti hill pi—1'1'VJlOry.-—~,r,ViiV.ui-— —--C jV ^ - - -— 

RrlriPikit «arl Adi.-.'ttr: jl.!y |jrrcrpl»t «f prw*!<nt» tncli/’o! tllV'C _Diedl icU t , J .r.lll P 1 ').. 


Oa upi'4U iKtrli fc%! ui'alifti p«prM. l'*nn *,t i !u*r viirlen. end MirViCc ^rtiii^i >»*•» i-»**| the f /* 1 •* .* • •*» 


) * J * J T> 








D«i..<i.’-Ccncral.5urRtcaL.Xcxclutiiog_Q-U;_CourCesy-AfLiLtJL 

_beginning July l, iv /1 _ 
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Previous tsperiencu ui Sp.-cinllitt A|>|>lird to* —- — 


surgical Stntt, United Hospital 
Surgical Start, New Mlltord Hosp. (Conn.; 


Average Yearly: Major 240 Minor /au . uu 

Gtneiol S-»vc>T: Humlor el Operations Potloiuied —-—--Humbot ol Operation* oi Aunlanl- 


None* ol Preooplotf - 


Gy neology: Number of Gynccoloy:cal OpcrotloniVciformcd—X OUr rCCOr«»S~lC ifi thousands. 
Number el Gynecological Operation* Per.ormod at Atmtont-.. f ?- 


names cl ncceplori —■ —— ■—- ■ ■ —.- ■—-- 

• 

' . 



Urn... ml De.ennlmeo 


0 

__ _not iruch, except as encountered in surgery. 

• - AND • 1'WO iCAtOia A 1 '* liMKilUfcsNCi 

»s • • see... •, 

KUUM 

t , • * 

• * 


, • • • I . 

• .. : ... 

• . >tx . • 

f • • • , 

• * • » 

• 

'.t •} ’ . » . ■ 

t 


. la making application let appointment to the medical staff of this hospital I agree to abide by fit bylaws and by tush rules 
end revelations as it may Irem time to timo enact. Moreover. I specifically pledge that I will not receive from or pay to an• 
othor physician, either directly or indirectly, eny part of a Ice received la/ •ftcicuionnl services, and I fully understand that 
any significant misstatements in or emissions Iran this application constitute causo let summary dismissal tram the slatt. 




‘TT5V4T3 ITT? TPTtTTX^T 


.MO. 


CREDENTIALS. COMMITTEE 

Above Application Wo, Reviewed by the Credentials Committee with the Following Recommendations: 

Appointment te the Honorary C Active □ Associate □ Courtesy □ Division ol the Medical Stall 

With Privileges in_— ■ ,. _— V/illi Privileges limited to- 


Appointment to bo Dolerred . 
Signed:--- 


. Appointment Pol P.ceommended . 


M D_ 


Dot# —-— —— —— . 


.Ml). 

.MD. 


EXECUTIVE COMMITTEE 

Approved by the Executive Committee.el the Medical Stall ol 


GOVERNING HOARD 


vtisiiTxT wfiintmuiwiir 


.MD. 


A| pom’ed by the Governing Hoard ol. 


*—--essrsctijivi'n— 









toim d-io*** 


Separate sheet tor notations as rcque 


hew. York State license revoked on April 14, ivoy after pleading 
/ ' 

guilty to a misdemeanor ( original charge abortion; 

At this point Connecticut issued me \ "warm welcome? 

rtew York State restorea my license Juiy 1, 1971. no probation. 


as a result ot the aoove, my statr appointment at united was 
not renewed tor 1969 


, my rpembevsnip lu westchester 
w Yotk State Society was not 


Also no a result ot the above 
County Medical Society ana Ne 
renewed 


Meetings 'attended 


Aw* Board ol ADQommai surgery convention . 

> 

Conn, enapeer American College of Surgeons at Hartiord 
Mew Mu Lord Hospital surgical meetings 







WILLIAM A. UAmtC.1T. M D. 
310 Ct Af LIN AVC 
COflNi N or WI1MMI AVC. 
MAM/ltONI CK. N. V. IOVO 

Tiummi OV/imi i con 


October 1, 19'/I 


Alfred D. Grant, ... 3 , 

Ch'.lr. an credentials Comittco 
United .,c;)iv::l 
a 0. liC.U.'.ji C* • » C*/ XQV'iZ 

i>cp.r Dr* (irunti 

flila in a rosnonca to your letter received by no on 
July 1 , 1 . In tnj a letter you renuosted three points of 

imoivatiom 

a) Iroof of current valid licenno of U.Y. state to 
practice ncdici.no, 

A photocopy of order rjitff, dated January 2?, 1971 fro:.) 
the Univcroicy of the Jtito of bow i'orl: i3 hereby enclosed* 

b) Iroof of current, valid Professional Liability 
Insuranco in the State of i:ov; York. 

A photocopy of ny policy for ::l alllicn valid in the Stato 
V K> / ,,vl d sent by ropistcrod ):.e.il to the .Ciccutivo • 
Acnimstra.ior, ...r, uicha.rd i. dtclnacho, i>n February rJ'r, 1971 
to co..;.?lelo t):*j list of renniroaont* ouclinad by bin nec¬ 
essary ior application to tno staff of United hospital. 

c) Information cor.cc min." ny current status in tho 
County end otste .-.cdical Society. 

The application for such r.cnborship was nailed uson receipt 
of your loiter. * 1 

l!ov:ovcr, thoir first ncotln." will be hold uctobcr 19 Si and 
teis answer to your letter I !uvc foolishly delayed pending 
tliajv res: on so, thi«*:i*v{ that thin was a rcnuiror.cnt for 
n ossa tsi surgical privilef.oo. 

•A.incc i rlends uaw nuvlr.e no this is not a rciuircnont, 

I arj answerin'* year letter to avoid further delay in tho 
procesam.; of uj application. 


Very truly yours. 


..'illiMi A. i arrett, V«.D< 


•* «i. f •*»« 

Oil Cl. 


alula 










CtXlOtT r. LCUALI.CN 

Ml'IUNT CO^MtSMOftra 9 0 * 

fn/C»«IO.I«L IOUt*!iO«l 


y* THE STATE EDUCATION DEPARTMENT 
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division or MortssiofiAL co*«oucr 

Nt HAMtOR AVIMwr 
MW »••», MW IO«« l«9>% 

nil UMID 

AUGUST J. GAftOO. JA , S titts 


January 27, 1971 


William A. Barrett, M.D. 
] Prince Willows Lane 
Mamaroncck, Mew York 

•• 


Dear Dr. Barrett: 


This is to advise you that at today's niecting of the Board of 
Regents it was voted that your application for modification of 
the measure of discipline previously imposed be granted to the 
extent that the order revoking your license be stayed, effective 
July 1, 1971, at which time your license will be restored. 

Section 3.3 (c) of Title 8 of the Official Compilation'of Codes, 
Rules and Regulations of the State of New York provides as follows: 

"The Commissioner of Education shall execute all 
Orders in connection with disciplinary proceedings, 
as directed by the Board of P„cgent-s. Orders shall 
take effect as of the date of service except as 
otherwise provided." 

It is not administratively possible to arrange for an exact date 
* of service. You should anticipate that the Order will be executed 
and served in the near future. 


?cry truly yours, 


Cl-?«' /l 


AUGl/ST J. BARDO, JR.. 
Director, Division of 
Professional Conduct 


AJB/CPL/els 

cc: Louis Zingcsser, Esq 
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• IN THE MATTER 


of the 

Application for the revocation of the 
authorization and license heretofore 
’granted to DR. WILLIAM A. BARRETT to 

practice as a physician in the State No. 524 

of New York, and for the cancellation 

of his registration as such, and for 

such other relief as the premises 

warrant. 


Pursuant to the report of the Regents Committee on Discipline 
and to the vote of the Board of Regents on January 27, 1971, it is 
ORDERED, that the determination of the Board of Regents on 
March 28, 1969, in the matter of DR. WILLIAM A. BARRETT, and the 

I 

.Order of the Commissioner of Education issued pursuant thereto is 
modified; and that the Order of Revocation of respondent's license 
be permanently stayed, effective July 1, 1971, at which time respond¬ 
ent's license be restored to him. 



IN WITNESS WHEREOF, I, Ewald B. Nyquist, 
Commissioner of Education of the State 
of New York, for and on behalf of the 
State Education Department and the 
Board of Regents, do hereunto /set ny 
hand and affix the seal of the State 
Education Department, at the City of 
Albany, this 4th day of February . 


1971. 



• » 
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special ci- the 

joiht cc'.iTr.iMCE cc::!ittee 


of 

WIRED HOSPITAL 


In the liattcr of 

Rceoniitfar.cc to the Medical Staff of 
LR. WILLIAM A, EARRKZT 


• • . ‘ :l 

Swift Auditorium 
Ullitc’U lio.'pi.tt'JL 
Pert Cheater, liw York 

February 16, 1972 

6:00 |».d. 



-h 




C0:<M7.TffcU 


llr. H. Clay Johnson 
pres., Board o£ Trustees 

•Charles R. C. Steers 

Mrs. Thorns Lena 

Dr. Edwin Kaufesn 

Dr. Jarses A. Sudbay 

Dr. Charles Alexander 


Mr. Richard W. Daeannn, 
Chclrr.an 

Richard A. StolnacV.e 
Dr. Anthony Eclchunas 
Dr. H. Eugene Scanor 
Dr. David A. Wilson 




m. D.'d'.L'J!: The gentlemen and ladies aruu 
this table era maabero of tl;c Joint Conference Coe. _l:: 
I tliinb you undorstar.d that the procedure that us ar* 

following here tonight is in accordance with the by.’. 

ON ftr 

of the hospital ir..d application *ri staff privi.llg;is c. 
referred to the Credentials Committee of the medical 
staff, end as then ceted on by the Board, and you wil 
have an opportunity to request a hearing, whieh you a 
and under the by-laws the hearing will be halo before 
the Joint Conference Coaoittee, which is the coccsitto 
appointed by the president, which is fifty percent 'co 
members, one of whoa is a physician, end the others a 
physicians from the medical staff. 

I third; the notice was sent which reflected tho 
reasons for the denial, and 1 third; the members of Ul. 
Committee that are here tonight are familiar with tna 
so I'll not repeat tr.ca. 1 have them hare. 

This is not an adversary proceeding. It is a_i 
opportunity for you to present any testimony which ya 
feel the Co;esitcce ought to consider in relation to t 
reasons for which privileges were denied, end it's cn 
tiroly informal. Houever, we hope it will be mainter 


relevant to the reasons for which your application hr... 
thus far been denied. 

I thin!; with that introduction, unless you ha\*2 
any questions, you ui^ht proceed. 

• MU. CJ—iMl: Are you suj^csting at this i-oii 

Dr. Barrett should proceed? 

MR. DA!CL\I.1I: Do you taind introducing yocr- 

self? . • .. 

• MR. GUTILYH: Ulrica G sib and, and ray naac is 
Jeresioh Gutcan. Vic are both attorneys associated viti. 
the.Haw York State Civil Libarticc Union, and va arc 
here at the request of Dr. Barrett in our capacities ar 


attorneys. ... '. ’ 

In loo!;in» at the letter to which you referred, 
the February 10, 1972 letter froa Mrs. Poole to Dr. 
Barrett, there are several bases listed as the founaa- 
- tion for the denial. First you set forth failure to 
provide the requested surgical inforcation in 1;CV7 ..i -*• 
Hospital. I should like to point out to the tarabers o 
the Joint Coesaitteo, because of the shortness of tine 
involved, they have not had an opportunity to see Dr. 
Barrett's response to that, lie addressed a letter 
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immediately, on February 14th, to Mrs. Poole, and in re¬ 
sponse to that he said: "I'd surprised you mention 61:a 
absence of the.Milford surgical record. 1 have revised; 
oy tile raid can find no request for such a record, i'll! 
bring to the meeting such documentation as 1 can on so 
short notice." 

I have examined all requests for information and 
nowhere in any of the requests, ©^either on the form her 
accompanying letter of communication or documents, has 
enybody asked for such information from the hospital at 

i. 

Mew Milford. However, as soon as Dr. Barrett was a-iv.sed 
by this letter of February 10th, he did go to the lieu 
Milford Hospital and vie have procured here and will be 
delighted to hand in a letter dated February 15, 1972, 
and signed by Saul H. Slone, Administrator of that hes- 

. t 

pital, setting forth the record of Dr. Barrett in this 
respect, i'll read it to you. I have numerous copies 
which ccn be passed around: 

"To record exactly the surgical record of Dr. './ilia: 
A. Barrett of Kamaroneck, Mew York, in our emergency rocs: 
would be a monumental task. He has worked here since 
July, 1969. He worked forty percent of the time the firs 


i 


two years and cir.cc October of 1971, works on a twenty- 


four hour shift a week. During this time he frequent:?./ 
rendered the definitive surgery before admission cr uis-t 
charge. This included tracheostomies, minor fractur-.;, 
extensor tendon repairs, burns, lacerations - ranging 
from trivial to massive - shock, hemorrhage, etc. 

"I will give the statistics for the last fiscal 
year of October 1, 1970, to October 1, 1971. Total 
surgical eases (urgent or emergent) 2,909. Estimating 
conservatively, he treated thirty percent + C72. These 
statistics are 10.£« higher then tna October, 1969 - 
October, 1970 year," and it is signed by Mr. Slone as 
Administrator. ’* , . 

A . You can imagine, being in an Emergency keen 
from July, 1969 until the present time. Dr. Darrett is 
notr in a position, nor can it be expected of him, that 
he would keep a record of what he was doing. The record 
is Dade by the hospital. The records are in the hos¬ 
pital's care, co that when he received the letter of 
February 15th, c as i ng Sin very general terms surgical 
Information, this was the best we could do on short 
notice. I think with other documentation which is in 





here as to what he is already doing in Kev» Milforo, ( 
ought to satisfy ar.y reasonable inquiry, and since t.:a 
io the first brsi3 of rejection, it would se cm to ir.a 


that at this point, if any of you have any questions, 

'*? fit" 


that you wiirl address them to Dr. Sarrctt, and 1 u eur 
he would like to answer then. 

DU. BARRETT: On the first page I have a li 
of private cases in the operating room. 

MR. GUTMAII: That's already attached. 

MR. DAKMA&l: All right, do you want to con¬ 
tinue? 

MR. GUTKA1I: i'll be happy to, if there arc 


no questions. 

Since there arc four bases set forth for the re 
jection, it seems to us that the logical order of pro' 
cedure would be to deal with one at a tine, and th < 
our response to the first statement. If anyone feel., 
it is inadequate, cr requires amplification, we'll be 
happy to do it before we go on to the nest issue. 

MR. DAMMA1RI: Well, if anyone has any quae 
tions... it is not my intention to close the hearing 
when tonight’s proceedings are over because there 



be consideration by this Committee, and it tray well be 
there will be questions follovjing the hearing, at which 
tine we r.ay suggest another evening, if that is ntcc: r,:;y. 

I®. GUTMIH: Then 1 take it at this point 
we'll go on to the next issue? 

MR. DAMMMHI: If anyone has any questions at 
this point, they are free to raise them. 

MR. JOHIJSOIJ: Mr. Gutman's introduction of 
himself.. you introduced yourself as counsel or friend 
of Dr. Barrett? 

MR. GUIMA2I: Mot as a friend of Dr. Barrett's' 
but ns a representative of the Civil Liberties Union. 

I'm Dr. Earrett'c attorney. I'a the Hew York State 
Chairman of the First Amendment Committee of the Hew 

JLcpaI C/iairm* c 

York State Civil Liberties Union, and the Westchascer 
County and Putnam County Chapter of the Civil Liberties 
Union, and when Dr. Barrett contacted cc to discuss the 
issues involved here, we were more than happy to provide 
counsel, and Mrs. Galband and I are that. We arc Dr. 
Barrett's counsel. 

MR. JOIBISOM: Do you consider his civil liber tL: • 


to have been invaded? 





v /es. Ma-I HP -ire here'i 

MR. GUELttl: Ho. What it rccons^ we regard il ' 

the issue of abortion os on important issue,involving 

oP j'eo^lc 0 

civil liberties car.y t-ia-aa;, end since the issue coot 

p» * 

brings u3 here tonight revolved so heavily about the 

• '. • » 

major issue, os set forth in the letter of February l-.th, 

/ hai ]. 

it seemed to the Civil Liberties Unicn^civil liberties 
v:Cj2involved, end counsel was provided on that bosis. 

MR. JCllMSOll: As I understand it, then, the 
civil liberties issue, as you regard it, concerns the 
subject cotter of abortion, and not Dr. Barrett parser.- i 

I 

ally, as far as rights as a physician are concerned - j 


right? 


MR. CUE-JAM: That'3 a difficult question to 


answer, sir. Once a lawyer undertakes to represent a 
client, just as when a physician undertakes to repre¬ 
sent a patient, he represents the interests of that client 
as an individual in all aspects of the matter within 

his competence. That is exactly the status which is 

Ke. 

occupied this evening by Mrs. Colband and 'S We are 
Dr. Barrett's lawyers. 

MR. DAICLV.JM: All right, if there are no fur¬ 
ther questions on this issue, will you proceed, sir? 
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DR. BARRETT: I would lil'.e to ask a question. 

ISt. CUT! 1-1: The Chaircsn has ruled. Sir.ee 
there are no further questions on it, we’ll go on to tr.e 
ne>:t one, and if any further questions arc raised, we'll 
deal with then as they arise. That's all I can jay. 

On the eccor.d basis, quoting froa lira. Poole’s 
letter of February 10th, "The operating rooo records at 
United Hospital.." Kow, I take it, ladies and gentle- 
con, what we're speaking of here is the fact that on 
the application was submitted, in response to the ques¬ 
tion "General Surgery - number of operations performed 
and nunber of operations as assistant," he says: "Averts 
general, two hundred forty, and assistant one hundred, 
lluxber of gynecology operations perforned - check Re¬ 
records. It is in the thousands; and perforned cs 
assistant, twenty-five. Normal deliveries one hundred; 

abnormal deliveries, twenty-five." Now, I take it fast 

k r 


HDnUIfUi -- J - ’ ^ ' 

'tbet last uM a quote) that you’re saylo S( in your rtocru: 
there is something ir.ecnsistcnt with this. At this 
point I'm going to nsk Dr. Barrett to take over and ex¬ 
plain what he has reported to you. 

DR. BARRETT: All right, on these*vast 
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discrepancies" how is this discrepancy considered in r.y 
denial - considered that x told a lie, or that I de—e- 

crately altered the records? 

• MR. D.V.IXU: Well, this Coaaittce is not 
privy to chat because the report was that our rccorss 
show tnct wait you said indicated a vast discrepancy. 

MR. (TJIlFul: May I point out. Dr. Barrett 
made an attempt to get at the records of the hospital. 

DR. BARRETT: I was ordered not to go to the 
record rooa on September 29, 1969. They needed sta¬ 
tures and dates, and so forth, and they said they would 
send then frea the record rooa to my office, instcau of 
me appearing. I again tried this afternoon frea 3:20 
to 5:25, and was unable to get them. 

MR. CUTMA2I: The situation this aftcrr.ccn 
arose out of your letter of February 10th, in which the 
assertions were cade of discrepancies. In his (letter to: 
Miss Poole he states: "Let cc know what your operating 
records do show as far as discrepancies." He responded 
immediately upon receiving the letter and wus unable to 
get a response. We don't know what the discrepancies 
arc. The records, as each of you oust know, are in the 


i 


The records ere not arranged in such a manner that 

the physic lea can no and pull out everything under If.z 

cun name. They ere arranged in en entirely differcr.u 

manner, end it is en extremely cumbersome end difficult , 

' 

procedure to pull out every chert and go into theta to 
get that kind of information. 

I'd going to celt Dr. Barrett where be got thee 2 
numbers from, the numbers he put on the form. Would you 
do that? 

DR. BARRETT: Yes. I Just went to cake it 
clear they ere not saying why this discrepancy was ccr.- : 
sidered reason for denial of my application. 

. . MR. CURIAM: Just answer my question, if you 
will. Tell the people hew it was you picked out there 
numbers, where you got the information, end how you cut 
it together. 

DR. EARRETT: All right - first of all, ween 1 
X applied for reinstatement, 1 was 6ent an applicctlcn 
blank to apply as though 1 were a new resident applying . 
for privileges. They asked for information on this 
application blank of \:hich the hospital had a complete 
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record from 1940, including ny military service end try 
residency. . 

1 answered to the best of my ability. On tire v-:-** 
tion of numbers, I can recall in 1565, or '66, passis.^ 
through the record room one day raid they had out nc*: 1 

computer forms. I said "What are those?" and they said j 
"This is a record of each surgeon," and I saw "240" aaf-ir 
ay nans, and I said "What docs that mean?" and the girl 
said "ilajor operations for the past year." I still do 
not know v?hct "240" is. It seemed reasonable to ca, and 
1 do not know yet v.’hat the "240" was - was it ay T.A.S. 
number, was it my hospital admissions, was it ay total 
of surgery, but 1 got the answer of cajcr operations. I_ 
stuck in ny air.d, and six year3 later l'n asked this cucw 
tion. I know I did maybe five or ten minors for every 
major, so I put the "240" dovm, and 1 multiplied by 
five minors. . . 

On the next question I was again asked for numbers. 
1 said to myself "This is crazy. They hold the cards in. 
tbeir hands end they say 'We order you to put down vhr.t 
is in our hands.'" It has to be a guess and 1 might be 

a bad gucsser, but I'm not a liar. There would be r.o 


reason for cc to-lie about the statistics which you have; 
and 1 d/Jr.ot, so I put dc.-n those figures, which 1 said, 
end I also put dean a question nark. I da't knot;, I 
don't know. You have the records on me, and that, i;i 
essence, is whet I said. Kcr/, if 1 cade a bad guess, 

I'd a bad guesscr, but as far as a liar - no, I have 
never lied to anyone here. That accounts for it, if 
that's the one you're arguing about. 

If these figures are so vastly out of line, I can 
remember another point.... 

• MR* GUTK.il?: Dr. Sarrett, during the period 
of time concerned, were you perfomlng surgical procedure 
outside of this hospital? • ■ ; . 

A. Yea, for example, minor surgery included the 
suturck of lacerations, opening of abcesscs, and removal 
of cysts, both in the Emergency Rood and my own office, 
end that figure of seven hundred fiftyvfllui is not ex¬ 
aggeration. On the two hundred forty, I don't (know. 
That's something which they alone have control over. 

Shortly after 1 asked to be reinstated, 1 sent this 
application blank, and that was on the 10th of February# 
and on February 16th I received the answer along with the 




application form. 

MR, GUT.'MJ: v:hcn you raid "February" you're 

talking about one year ago? 

DR. EARRETX: I'n sorry, February of '71 I 

received the application blank, and I was surprised, but 

1 shrugged cy shoulders and filled it out and was C c -‘-5 

to mail it in, then I received a letter from Dr. Grant 

requesting that I see Dr. Wilson, and give it to him. 

Veil, I checked with other hospitals and I brought a 

photocopy to Dr. Wilson and I had a meeting with him, 

as they requested, and he read the thing over and we 

U'th 

spoke for... I don't know how long - A fivo minutes, a 
half hour - and ha read it over and he didn't think it 
was so far out of line. Maybe he felt it was a lit-ls 
high, and I thought be would check, but it certainly 
wasn't so far out that it was time to say "Hey, Bill, 
isn't that n little high?" It seemed reasonable to bin, 
and he did cbout the same amount of surgery that I did 
over the years. 

MR. GUCiUI: At this point I would point out 
to the members of the Comaittce^we are laboring, all cf 
us, both you and we, arc laboring under disadvantage. 



We have been told there arc discrepancies and 

htc e i 

neither you ter v;c have been privileged to point^out 
the discrepancies arc* V.’e have been asked to explain 
s one thins, the particulars of v;hich have not been pre- . 
sented to us. You csked Dr. Barrett to explain and he 


i 

did, insofar cs he kr.cr.78 and understands it, and again j 

I find cycclf r.'f' the sene point where we were on the lass 

issue.Dr. Barrett has presented his explanation, and I j 

< 

would suggest if any of the cenbera of the Connittcc wcuac 
‘ “ A • . || 
like to address a question to Dr. Barrett, please do so. . 

DR. BARRETT: I have two core points to trir.;;; 

• • * * 

out, if I cay, since they are not aware of hew these 
things vjere arrived at. 

• • 

MR. DA&2A1KI: I was going to suggest that I 
think it's practical. If it isn’t, I want the adainistraj 
tion to let cc know. That is, to send to you what t/.3 
records do show for the period the questionnaire asked, 

\ I 

then Dr. Barrett night submit his response or explanation 
as to the reasons for the disercpaney.es it appears becwcj 
what our records show and what Dr. Barrett put on his 
application. 

Now, by reason of the ties limitation, we v;erc 







unable to get those figures to you by tonight. Is thr.t 

• , 

practical? 

I5t. •STOLll'.C’/Xs I'll, look into that. 

DR. BARRETT: hot only ia it impossible for 
the average surgeon - and you can ask any of them here 
how many appendectomies he did, and he couldn't tell you 
because he doesn't keep a record. He v;ould almost have 
to rely on memory to do it. Plus that, v?o spend cr.e 
third of each year doing service operations for 


there io no fee. 


L 


121. DA12LMCI: What are service operations? 

/ • 

* DR. BARRETT: Those are the free operations. 
Before the days of Medicare there were no fees to any 
surgeon in regard to cervice cases, and there v?as a con¬ 
siderable volume, and no surgeon has those records in 

his office. • • , • 

You asked me to make a guess. You demanded I cr.hu 

• ; 

a guess. You hold the cards yourselves. You could havci 

told me. That's why I said "I don't know. Check year 
records." 


MR. STEERS: Dr. Barrett, forgetting the pro-! 
cedurcs you performed for no fee, the number of serviceA 


i 

i 










cases; as you just indicated, you performed quite a feu, 

I would have to assume that you have within your records: 
bills to patients for cervices you did perform? 

DR, BARRETT: Yes, that's true. 

HR. STEERS: Cased on those records, which Y ei > 

A / , 

.1 

may be only privy, how does this figure of tvjo huncsr; 

forty compare? 

DR. BARRETT: I could not possibly figure 
that. • . 

MR. STEERS: Why not? 

DR. BARRETT: 1 have two thousand active 
charts end two thousand inactive, over a certain number 
of years. Then I have a large quantity of more charts 
over a period of ten years. 

MR. STEERS: l'n talking about the period i 

• f 

the questionnaire relates to. 

MR. GUTMAN: The questionnaire doesn't put 
it that way. It doesn't even specify. It merely says 
"Number of operations performed," end it doesn't say forj 



what period. Dr. Barrett brought in the concept in 
answering the question of averaging yearly two hundred 
forty. 





OA 


MR. STEERS: Eased on his own records, is 
this tv:o hundred forty cccurate, or is it not? 

DR. BARRETT: A bill is filed with the pt.ti 
chart, Once the case is closed and the bill is paid, 
~ Jn order to get the bills, 1 would have to go throa 0 .. 


.-:.i 


I 

i 

I 


I 

i 


every one of these thousands of charts I have mentioned 
and it would be a rather large tasl;. 

I could not tell from the chart wheth.r a patient 


had a cyst removed in the office or was it in the United 
Hospital and had a gall bladder operation. 

MR, STEERS: 1*11 make no further comment. 

DR. BARRETT: In filling out this application 
fora I had cany reasons for not spending a lot of tire 
• on it. First of all, the information they requested 


you already had c complete record of* Secondly, 1 J 

it was formality to be rubber stamped and not to be rand, 
since I had an agreement with United Hospital, and I 
believe Mr. Johnson has heard of it - right, llr. Johnson? 
MR. J0EKSO2I: You can proceed. 

MR. GUTMAN: Outline what you're referring to. 

Bill. 


DR. BARRETT: The agreement wn9 on September 



• » 


7 


29, 1966. If I would stay away from United Hospital 
until this thins wa3 ell straightened out and I was tack 
in practice, United Hospital would have me back in t.’ a 
operating roan on the day that happened - in the oper¬ 
ating room - and I, therefore, thought I was giving them 
ample notice, end whatever questions they had they ccv.ld 
ask, and I fully expected on July lot to be in the oper¬ 
ating room. - ' 


HR. GUT1LM1: With whom did you have this 


agreement? . 

DR, BARRETT: Dr. William Jennings, who vae 

at that tine President of the Board; Dr. Arthur Dcitrich 

who^-i'.'v— 6 - or r,g of (hospital politic!^ was Chief of Staff, 
in 'L " 

and vho is now^cn the Hew York State Medical Board; ar.d 
Dr. Francis J. Murphy, who was Chief Surgeon. 


.MR, STEERS: What do you mean by "hospital 


politics?" 

DR. BARRETT: He holds no office. He had bee 
approved Chief of Staff, and he has now graduated to the 
state level of holding office. 1 didn't mean politics 
in the way you took it. " 


MR. JOHESOH: Dr. Dcitrich was not Chief cf 






Staff. Dr.Sutlbr.y v/as Chief of Staff. 

DR. BARRETT: He was die oae before that. 

121. JCIRISGH: You ccan Dr. Dcitrich had c^arctl 

being Chief of Staff and Dr. Sudbay \;as Chief of Staff 

at that tine? .• 

DR. BARRETT: Yes. • '*• 

IS. JOHNSON: When you mentioned Jennings' 

nena, what fora of agreement did that take, with Dr. 

Jennings? * . * •. .. 

DR. BARRETT: V.’hat do you Dean, "..what fora?": 

iR. JOHNSON: In v;hat fora was he party to 
» • • * 
this agreement? 

MR. DAKHAiEI: V7as it at a meeting? 

' DR. BARRETT: No. . 

iS. JOHNSON: Dr. Jcnnir.gs did not talk to 

you? 

MR. DAKMANX: Only Dr. Dcitrich? 

DR. EARRETT: Yes. . . .T 

IS. JOHNSON: And Dr. Deitrich was not a a:::bcr 
of the staff then. He was a member of the attending 
staff of the hospital. •- 
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you about it at that time? * • 

DR. BARRETT: No, Dr. Murphy did not talk to 
me at that tir.s, no. 

HR. JTOICSTSCH : So, in connection with this 
agreement, the agreement was only told to you by Dr. 


• • ; • . I 

Deitrich? . • 

DR. BARRETT: Yes, that's right. There \;zr, 
not only one but several 'phone calls. It took several , 
meetings between them to arrange this, apparently. I 

I 

did not ask for this agreement - you people asked for it. 

' a sk 

They called me ana said they would^ce to drop off the 
attending staff and go on to the courtesy staff, and I 
agreed, and within a doy they called back and said "v.’e're 
sorry, we wonder if you would mind changing that," and 
then they added "If you stay away, you'll be beck in 
the operating room when you get a license." 

MR. DA121ANN: When they said "..stay away," 
they meant write a letter of resignation? 

DR, BARRETT: No, that was not port of the 
agreement. I was on leave of absence. 

MR. DA1X\KN: Thin was oral, or did you sub¬ 
mit a request? 


DR. BARRETT: Ko, this v;as oral. I was re¬ 
appointed to the staff two years.. October of '66, '67, 
end '63. I v.'!i3 reappointed efter leave of abser.ee p:r 
agreement. • • 

MR. DA11IAKH: Did you get letters setting 
forth your reappointment? 

DR. BARRETT: Yes, every October. I have 
tlieia here, but you have them in your own file, I'a sure. 

MR. JOililSOH: V7e would like to see them. 

DR. BARRETT: I cay not have thca in this 
file, but i'll look. 

DR. ALEXANDER: At what point did the letters 

cease? ; • • • : ; ‘ 

DR. BARRETT: They ceased October, 1969, after 
my court appearance, which was in August, and they sard 
• "In view of the fact.." well, "Your staff appointernt 
is not. being renewed this year." I don't rcoeeber tko 
exact words. I'd telling you as best as I can reswrber. 

MR. JOlliiSOU: Hew did you construe that last 


letter? 


DR. EARRETT: 1 felt that was fair at tho 


tine. 
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MR. JCRUSOE: How did you construe that? 

DR. BARRETT: They couldn't keep as on a ljnv 
of absence without a state license. - 

IQ. JCEESCR: You considered that a termina¬ 
tion of your leave of absence? 

DR. BARRETT: Of the leave of absence, r.ci 
of the agreement, though..' f < 

• MR. JCURSOR: You mentioned tay having kr.c*.;- 
ledge of this agreement. I think the record should ci:c-.: 
I had no knowledge of this agreement until Dr. Jennings 
sent ce a copy of the letter you addressed to him quite 
recently, something like two weeks ego, in which you 
made reference to such an agreement. That was the first 
I ever heard of it, and that was from you end not fren 
bin. *' . 

DR. BARRETT: Right! Did Dr. Jennings agree 
that thorc was such an agreement? 

MR. JOHNSON: Dr. Jennings does not concur 

in that. 

DR. BARRETT: lie did not concur? 

MR. JOHNSON: No. * 

MR. CITRjMI: Why don't we do this, if .we cry: 





Either he has them or he has to'ruanngc through a lot cf 
papers in his office. We'll dig then up. 

Either submit thca, or, if yea 
can't find th.:a, write a letter saying so.^ 
m. CUT.IUJ: Right! We'll do so. 

KR. DAISlwJ: All right, will we proceed? 

Kj, cmCC/JJ:- So much for Itcn Two, unless 
there are any further questions. We're still talking 
about discrepancies, I guess... all right. Item Three. 

It says; ."Past charges of abortion for which you .were 

i 

indicted, and for which you pleaded Guilty to a lesser J 

I 

charge of assault." It's a fact Dr. Earrctt was indie to.; 
on an abortion charge. It is a fact, and 1 tu sure wo 
aH'realise that thcre^oxc,*in full satisfaction of uncse 
charges, a plea of Guilty to Assault 3rd Degree, a 

demeanor assault, v?as entertained and accepted. 

Jij ©* 

Dr. Barrett that^arrangesent with tho 

l 

District Attorney, and the Court adjudged him guilty os ! 

l 

assault. His sentence was a probationary sentence, watch 

he served. Technically, there was a probation, but the • 

! 

probation had no conditions. There was nothing to cc. i 
In other words, the Court imposed the technicality or a J 



5 




4 *. 



sentence, but not en actual one. 

- • 

Theref-ire, the Board of Regents of the State of 
)!ev Tor); lifted his license based upon conviction, cr.d 
Dr. Barrett thereupon applied with full disclosure to 
Connecticut, vhich issued hia s. license to practice z.-C 
icins there. As you all no doubt know, in February cf 


Qhi 

this year the Cotraji3sioner of Education of tho Eoaru of 

• • 

Regents reinstated Dr. Barrett's license, so that he is 

in all respects insofar as the Education Commission in 
concerned, and the Board of Reger.t3 is concerned, fully 


licensed to practice nodieins in this state, and, of 
course, resains licensed in Connecticut, where he is 
presently, as you know, working at Hew Milford Hospital. 

The l6&uo, 1 believe, is really a legal one. 1 

• . I • 

don't want to be technical on a legal subject at a hear¬ 
ing vhich is, efter all, not a legal hearing, but 1 waul 
suggest tbat careful consideration be given to using 
this kind of a basis for a denial of privileges, to the 
physician, when the Commissioner of Education has held 
that it is not sufficient any longer as the basis for 
the removal of a license to practice. 


The facts are not in dispute. There seems to be 
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no reason to go into the details to any greater extent j 
than I just recited then. I believe this is a proft-uad 

Y, * j 

issue of professional ethics, in the brcz/'.arj 

sense of that word,. ts well as lev;, and as a civil li!^- 

I 

• 

ertorian, it is ny impression, and of course, you're each 
here to indulgeysur own impressions and not reflect mar. a, 
but it is r.y impression .that the public policy of this ‘ 
state now being that the performance of an aborticn is 
no longer egeinst the lew, or against policy, or agaii-a t 
the code of medical ethics; that it ceased to be a valid 

'fo • 1 

reason .on any basis to bar a physician from practicing 
his profession because in the prst he had to plcud Csilty 

to an assault charge in order to knock off an abort!‘.a 

• . * . . 

indictment. * 


1 think that the policy of this state is reflected 
not only in the change in the criminal law, but is re* 
fleeted in the statistical facts of vhat is going o:; in 
this sort of surgery throughout the state. It lis alio, 

I think, a question of policy which ought to be ccntic- 
ered in dealing with this issue; that vc know that there j 
is a shortage of medical personnel in this state. That | 


V 






experience, frca calling Me service3 available to Ch 

corwinity is to deprive the ccsjsunity ar.d to cxccarr 

• • • 

a r. .tuaticn in-which there is an inadequacy of ncdic 

1- of this state, and on inadsqu 


services to the peep 
of delivery This hospital is no different 

from any other, wishing it could render a greater cr-visc 
in a cotcr,unity where the dccand always exceeds the s*-..pl/ 

iUf, • 

I also point out to you A following the restoration 
of Dr. Barrett’s license by the Education Co=ai3sicn and 
the Board of Regents, and the Westchester County 
Medical Society Board of Censors, in September of 1971, j 

. # I 

also welccnid Dr. Barrett to tho professional fold. It 

stood fxi tho 


is only this hospital wnich has, so far, i 
way of his full free practice of cedicina 
practicing and rendering service to the people of t 
cocasunity, where he has been for so long highly rec 


MR. JCir.ISC.l: Excuse c-s, you say only ir. 1 

• % • • 

hospital, J|as Dr. Barrett appliedy-not to any other iv 
pital? 

• • • # • 

DR* BARRETT: Hew Milford. 

NR. JOllMSC": So you don't ctan by saying 

don't ocan we're alone d 


only this hospital 











o 


1 • . 

• 

,v 1 

• * • 

1 60A 

• * , • • 
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• • . 

• , < 

* * 0 % 9 i 

ing this privilege? . ; . *• 

• 

• , 

1 

111. Ho. In that regard 1 point cut 

something that vas is* raccatf/iacuc in litigation inv^iv- 

I 

ing c hospital in this county, uv.cre certain procedural 

• ' 

• 

• a 

v:cre unavailable because of Board of Trustees' action, 3*/ 

fa *.&•)? other &OPpplifJ 4+ 

tin several ^hospitals, and it ucs t arvasi-ufca^the pedant! 

0 

that the patient go to sore other hospital'and have it 

9 . 

performed, and the Federal Court, in several such actions 

. ' . . 

was touch impressed by the argument that people are en¬ 

• 

• • • * 

titled to have a coincidence of two things, that is. 

• 

, t 

0 • 

• « * • 

medical services in the home emu-unity by the physician 

• • 

chosen by the patient. 


Dr. Barrett has for years practiced his profession 


in this community, and this hospital ic bis bouse, his 

9 

• • 

school. Ee was, after all, a resident of this hospital. 

Ae 

Ee hC3, as £ Just mentioned, a couple of thousand active 

, 0 

% 

, M * 

files, end I'm cure ycu have, during the course of these 

proceedings and the background to then, been exposed to 

• 

people in this ee—unity expressing a desire that Dr. 

• 

Barrett be again an liable to then as their physician. 

• ’ . 

And these people, I think, have a right to be consid¬ 

* 

ered. ... ' ... 

t 

•• *■' '\ m 

• 

• 

* • 1 


I 




% 




The medical profession has long been jealous i 

! 

of the extremely personal and private nature of the in- ! 

* ' • | 

dividual relationship between patient and physiciarj 
il:s fact that die patient chcoso3 the physician, 


argument: against socialization of medicine uc3 based 


,1 I 

>CTi • 


that. It would destroy the privilege of selectivity cr;*’. 
personal confidence. * ’ 

There arc in this community a large number of pccpl 
who have received the benefit of Dr. Barrett's profess- ; 
ional services, who want it now and who want it here, 

• • I 

and it is for that reason that Dr.-Barrett, rather than i 


taking off and going to come other hospital, somewhere | 

I 

else where it might be easier - undoubtedly it would ha i 


easier because of the lack of personal notoriety which 
is connected with this case. 

It is for that reason that he insists, as a matter 

of duty to patient as well as personal and professional 

eelf-respccti that it be this hospital, which recognizes 

that he is and remains a qualified physician, able to 

practice his profession. It is really &n issue which 

requires much ccul-scarching, end perhaps, as I mentions 

+o W'k'ih T eF«r*«*G’ j 

Is much broader than anything I have made ft in my remarks.! 



ii - 
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If you have cny questions cr observations, or wish 

Ms 

.to interrogate Ur. Darret or Hisc-.Gelbcnd, or do... 

MR. DAiDIAiTN: There is no obligation for veu | 

or Dr. Barrett to respond to this: I was personally won* 

• • V/&£ 

dcring whether there cny circu.~stcr.ccs surrounding 

the indictment end subsequent plea of Guilty to .the oic-t 

decaanor v/hich you or Ur. Barrett would lil;e to brir.g 

forward, other then to have the record stand a3 it decs, 

that there vaa ouch indictment and there was subsequently 

a plea and the lifting of his license. 

MR. GUTM/dl: I think with one qualification 

we would have to say no; there is just nothing further to 

say. The record is clear. Everyone knows what it in ar.d 

what was involved. The details don't setter, with cr.s 

exception, and that is something I would like to point 

out frea my o;m experience as a lawyer, end a facto:. *.;hichl 
* # . • I ; j 

was reflected in a recent decision of the Supreme Court 

of the United States. If the medical profession is in 
crisis, unable, because of inadequate personnel or facil¬ 
ities to deliver the services it would like to satisfy 
the Insatiable demands of the populace, the legal pro¬ 
fession is at least as badly off. 


I 







You will notice that the cvcntn, the allegation 


constituting the basis of the indictment against Dr. 

Barrett arc supposed to have occurred in 1966 - right? 

The Guilty pica was in 1968? . 

% 

IT.. BARRETT: '69. . 

MR.' GU2MA11: It took two years to bring the I. 

natter to determination. Certainly, a delay of this 

kind reflects the failure of the legal systercj to deliver 

• pro-apt justice. It reflect$4 the time Dr. Barrett was 

. unable to practice here, and he was kept on leave cf 

absence. It represented the period of ties which was a 

great strain upen hia emotionally and financially and 

otherwise. .. .• 

The system, however, was unable to complete ir^ 

task. How - to the point which arises out of it. What 

9je ij- i 

the Suprcoc Court has recognized^is called all through 
the legal professionals "plea bargaining.. when a nan 
is faced with a charge which cculd lead to a felony cor.-: 
viction, to potsiblc incarceration, even if he believes j 

• i 

he has all kinds of defenses, whether they be illegal 
search defences or technical defenses, whatever they may, 
be, no one is going to guarantee to hia these defenses 

t 

I 

—r.re-tfw:—£oin&-tc^uccccd T -4nd^haS-ho--i£-no&-£dir.?-::^—I— 









be convicted of o felony end a possible jail ccr.ter.es, 
so when the day ccces that the processes of justice, 
the cogent of truth, when eke prosecuting officer cays 

t ££ you'll cop a plea to Assault 3rd, wo 11 c.wp j 
everything^" jjerhaps ninety percent of the eases tensy 

are disposed of in that way. . 

The Supreca Court has just held that a plea tal:cn 
froa an accused under such circucctanccs, even if t..e 
accused later ccaer in and says "Wow! T have great de¬ 
fenses and want to cper< the whole thing up," it is 

sporting, you tcok your chance, you Dade your deal, 

»» . * . 

you're stuck with it. 

I did not represent Dr. Barrett at the tire but I 
have opined the record, however, and it is ray opinion 

! 

that he did have substantial defeases, defenses ir.volvii.] 

_ ! 

all kinds of constitutional problems. They csy nave suc¬ 
ceeded and night not have succeeded. If the prosecutor 
said to no "If you cop to r. Disdeceanor i'll rcccmand 
no Jail tics and you don't have to take the risk of c-.y- 


o take the risk oi any- 

. ^ cSl . 

nded ikhw seriously to 


thing else," 1 would have recocscnded seriously tc 
ny client that he consider it and that he not stake the 
whole gaae - and it is a kind of a gace - on the 


o 
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poscibility cf success, I'm cure of that. j 

• # I 

So, other then this complication v;hich grows out of 

t • 

the way that legal cervices and justice are dispensed in 
our systec, the facte ere before you. The basic under¬ 
lying facts are not denied. There is no effort cade to 

• • f 

• | 

cay that there was no surgical procedure performed; t'rcra 

-T- | 

Is no effort cade to say that,p.at'3 all behind, the rie-j 

tails don't cattcr. 1 thinl; be had about an even char.cc 
with the defences he had. He probably cade a wise choice 
In doing it this way. 

MR. JOHHSCII: Mr. Cutiean, a little whilu a r,o 

‘ • j I- 

you referred to Dr. Barrett's relieensing by the Sceta cf 

• I 

Mew York, and his readaiscion to tho Y'estchester Ccur.ty j 

Medical Society. Were you intending, by that reference,• 


to equate thcce facts v?ith automatic eligibility fer 
privileges in a hospital ouch as United? 

MR. GUHL\>J: Mot autccatically, ns. 

MR. JOHKSOH: So you're recognizing that -a 
hospital such as curs does regard the right to practice 
medicine within our hospital ae a privilege, and that 
isn't automatic as far as once being licensed by the ctr.f 
or being a cecber of the Vcstchcster County Medical | 





Society? 


MX. GUTIAII: I do not s.uggcot that every li- 
vl>0 

censed ptv/sicinn tact is a member of the Westchester 

6 

County Medical Society can walk in and practice medicine 
here. • • ' . 

MX. D.'dOIAIil: Arc there cny other questions 
on this issue? If not, do you want to proceed, Mr. 

Gutman? 

MR. GUTMAN: That brings us to the last iters 
on the agenda, "Observations by members of the medical 
staff of the hospital regarding your conduct and activ¬ 
ities in the hospital." .. 

. Immediately upen receiving this list of items, Dr. 
Barrett wrote the letter I have referred to and it in¬ 
cludes the follcuiug: "Please detail v:hat general obser¬ 
vations and by which members of the medical staff, and 
concerning what conduct in the hospital." I can say, 
ladies and gentlemen, that we are here at an absolute 
loss and complete inability to respond. There has been 
no answer to this inquiry. It is of the essence of or¬ 
derly procedure, due processes of lew, common decency, 

alvtn 

as well as caution sense, that someone be JUed an oppertunic; 
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to respond to something cpccific; that he be entitled to 
confront his accuser; that he be entitled to explain t:hi 

it is chat is allseed agr.ir.n him. _ 

• , 

I submit that there is no possible way in which, 

• . 

sitting here this evening, or at any tic. 2 , anyplace, ur.ttr 
any circumstances, anyone could rccpond to a charge that 
anonymous pecple have cade, "..general observations re¬ 


garding conduct and r clvities.." It'o impossible to 

respondy,. I had hepeo : icre vjould bo a* particular • 

op .* ’ l 

uafcfcon-ia that allegation so we would be able to respond, 

but it has not bean forthcoming. 

So, without trying to be "cute," Hr. Chairmen, l'a 
forced to turn the ball back to you and to ask you: Do 
you know what we're talking about; if you can tell us 
what these observations ore and who cads them, perhaps 
wo can respond. 

• MR. DAHKAKH: Well, I would be very happy to. i 
As I said at the opening of the hearing, this was not an 
adversary proceeding. There was and is set forth in 
the application of Dr. Barrett one of the factors leading 
to the Board's decision,fey reason of practices which vs j 

have established in the hospital, and in order to evaluate. 

» 
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end getting peer judroent on the qualifications of phyr.-| 
icians to be granted privileges, we have determined tear.; 

; I 

it would be to. the best interests of the hospital r.et t-' 
diedose the specific instances or specific names cf 
people who have had reference to conduct. 

I think that the only way for ycu in year position 
to Deet that allegation is merely to indicate that in 
Dr. Barrett's other contacts and other experiences cut- 
aide the hospital, or this particular hospital, where be 
has been well received and well regarded, but we do not 

• -I 

feel obliged and will not disclose specific ii istsnccc i 

that have occurred for that particular reason. 

MR. GUTAtel: You have in tbs record just such 
outside testimonials. If ycu would like coco core, tall 

• • k 

us, and we'll go abcut getting them, but you leave us r.a 
choice but to say that there, is, in cy judgment, no pos¬ 
sible rational basis upon which an unspecified observa¬ 
tion by an anonymous accuser on an unmentionsd fcubjccc, 
on an unrcv ec ~ c rri occasion can fora the basis for any da- 

k . 

cisicn by anybody which pretends to^lawful actma* 

MR. DAJ2!A!l: Well, we., you know what. 

• MR. Cimiltl: X understand your position^ !>&/■.. j. 


HR. DAMMAKN: Well, you have submitted, and 

if you care to submit any further facts in this cennac- 

. . « / 

•* • * 

tion, we'll be glad to receive them. 

MR. GUTMAN: We'll be delighted. We request 
the opportunity,and we demand the opportunity to respond 
to whatever these allegations may be; to question the 
people who make them. After oil, it might be a case of 
mistaken identity. The observer might have been dead 
drunk at the time; Dr. Barrett might have been in Chicago 
at the time. We don't know what we're talking about. 

We don't know who or under what circumstances the accu- 
sntions are made. There is no way we can respond. 

I appreciate your invitation to submit additional 
data on those facts, but they are not facts, they arc 

absurdities. •. 

HR. DAMMAKN: Well, it is up to the 
Credentials Committee, the medical staff, and the Board 
to determine whether or not Dr. Barrett was in Chicago, 
or the person caking the allegations was dead drunk, etc. 

HR. GUTMAN: All right, fine! llaybe we were 
in Chicago. Dr. Barrett has been, on occasion, in 
Chicago and elsewhere. If you will tell me what day 






i 
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somebody Dade an observation, and what hour it was cade, 
then we nay, indeed, .prove he was drunk, or that Dr. 
Barrett was soneplace else. I cannot respond. 

. MR. DA!E!M!N: Well, there is no obligation 

on you to respond, and it is the hospital's position that 

. I 

it is not it^c obligation to set forth the facts the;* 
are requesting. 

■ • • • 

• * • • . . 

MR. GUTTIMl: I understand your position. I 
respectfully suggest you're xnrong on any basis, fron lc:;a . 
to common sensical, from ethical to civil libertcrianj ' 

that there is no basis. . 

. . •* • * \ • • • 

A Supreme Court decision recently came down on 

this. • . 

MR. DAKMAKN: Supreme Court of the United 


States? 


fact. 


MR. GUTMAN: Yes, sir, as to the basis ir. 

• \ 


MR. JOHNSON: By an administrative body. You 
would so characterize this? 

. MS. GUTMAN: Yes. 

MS. JOHNSON: 1 just want to have your cpir.- 


lon 


KR. CUr.IAIl: You re passing upon tke subs 

ticl right of Dr. Burrctt, a.id the Counittee'c cffes 

• • 

of i:£c determination will have not only personal si. 
professional but severe financial repercussions upon 
Dr. Barrett. You're exercising a power which is e::s 
cnalgous^ end, in feet, is a judicial function. You 
doing exactly what the adnir.istrative body does when 

•i • . 

determines whether a license shall be issued to a ra 
station; whether a license shall be revoked to a lir 
store, or whatever. . 

MR. JOKKSON: Has any court held this? 

HR. CJTHAH: Oh, yes, in the United Stat'.- 
HR. JCIlhGC:;: In Kew York? 

• * * . • 4 » 

MR. GUTKAM: Yes. ■* 

KR. JKRISC'I: Has held what? That a hosp. 

• • 

Committee such as this, or Board such as this , is, 
a legal sense, exercising quaisi-legal powers? 

• MR. GUT!LAM: Yes. As a natter of fact, 1 


just in a hospital case such as this, one of the com 
lty hospitals structured and financed and operated p 
cisely like this, and, In fact, located in this ecu:*. 

MR. JOSIKSO:!: Mill you give us a citation 






this case? -.*• 

• • • ' r : ' ' I 

1CI. GUTMIH: Yes, Caparclll against Peshshill! 

Cere-unity Hospital, decided by Judge Tyler in the last 

several =enth3, held that the Board of Directors of t'.e 

hospital and hospital medical staff, a cub-ccrrsittcj z1 

wl>o 

the radical group, decided what procedure* would or 

could be performed in a hospital, could not act, e>:c , *pt in 

conformity with the limitations by the United States it 
nit* LtfW*- * 


‘ tir. , --.... 

/.biv wss ^ U.S.C, 1983; and in that case the decision by 

.'.*>** *** Wiki f the hospital administrators was overturned and the ho*;- 

/ - 

pital was compelled to perforin the procedure, which it 


Mf.(>oTMhWv 


didn't want to do, . . ' . 

Similarly, probably the leading case in it£u fiel-J 
Is the Mosc 3 Cone hospital case in Greensboro, North 
Carolina, where the Supreme Court of the United Statas 
held that the hospital, also a community hospital, wan 
bound by the provisions of the Civil Rights Law, end 
that the actions by the board of the hospital, in settin;, 
up how they would run thtcrhospital, had to conform to 
the standards established by the fourteenth Amendment 
to the United States Constitution. 

I would suggest, sir, were the final decision 


\ 





of the Eoard, the hospital, to be that Dr. Barrett were 

% 

to be denied hie privilege on the bases set forth ir. this 

letter of February i4th, indeed, I would suggest: 

- * " I 

that litigation under 42 U.S. C. Section 19S3, would Lu | 

appropriate, end were Dr. Barrett to continue in his 
present £ro.-e of cind, I would be happy to undertake it 
and represent him in this respect. 

I'm not threatening. You asked a question and Z 
an replying, and I third: the court would have jurisdic¬ 
tion. 1 think we would be successful. You night dis¬ 
agree, and counsel eight disagree, and you're at c dis- 

« r • * 

advantage - counsel is not here. 

MR. JCIITSCM: Many of the cases to which ycu 
refer, the Civil Liberties cases, must have dealt with 
race relations and/or piece of origin. You're not iden¬ 
tifying any of those issues with this case, are you? 

MR. GUTM\N: I'm not, but not all of those 

, r 

cases included a race issue. Section 1983 of the Civil 
Rights Law, while it grew out of ths.racial turmoil cf 
the Civil Var, by it's very language, as well as by itj■ 
long history, has been held to protect every right 
granted or guaranteed by any federal law, or by the 
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constitution. _ : ' 

•* . 

There ere other bases upon which litigatir. 

" • • 

eight proceed,, end l’a not suggesting any exclusive cr.e, 
but in response to your question, I would be happy to col 

so. •* ? • ’ . • 

MR. D.yciyr.1: I would like to zaj here I can’t 

believe this august body which you're appearing befara 

is either qualified or bound to interpret the lcgnlitic 

of the Civil Rights Lav; or the bases under which the oar 

• 

• • . 

tic-jler facts of this cese... ' ‘ . 

.. MR* GUTilAlJH: Believe ce, sir, 1 fervent- 
ly hope we don’t end up in court. 

MR. DA12iA!Sl: 1 think the rectitude or ns.n- 
rectitude depends on the systco by which this hospital 
has been established, the by-lavs for dealing with sit¬ 
uations like tnis. If there is anything else you would 
like to say at this time, you're wcxccze to do it, either 
you or Dr. Barrett. 

MR. GUT1JAN: Well, for oyself£ in your letter 
of February 10th there were four charges, four bases. 

These are the considerations which led to the denial of 
the application. One of them is the Kew Milford sltua- 


V 


\ 





5 , 


tion that Is before you. 
In operating; rocra records 


The other was tne discrepancy 
Dr. Barrett ha3 rendered hie 


explanation. The third Is the abortion catter, end I 

/ ’’ 

think vc have explored that. There is no dispute c:i 
the facts; and finally is the general allegation on 
which neither Dr. Barrett, nor anyone cn his behalf, 
could in any way respond because of the nature of the 
allegations ' 

Since those arc the only charges, those are thu 

only things we can respond to, as far as I can see. 

. . ♦ 

Unless there are questions, we have nothing further to 
add. 

\ ... , 

MR. DAMMrJEl: Thank you. Are there cr.y cuts-; 

t‘ions by any nsabers of the Coaaittee? (no answer) Well,! 

*. • 

I gather there ore none. 

I thlnl: 1 would like to state for the record, cr 
review of the reccrd, we arc agreed at the present stau-' 
us of the bearing, wo are adjourned for the evening. 

Wt are going to subnit to Dr. Barrett the operat¬ 
ing rooa records, or the surgical records, if that's 
the correct definition, so that there will be cn oppor¬ 


tunity for Dr. Barrett to respond to the discrepancy 







Issue.. This hearing, therefore, is not closed. If v= 
wish to hear further tcstioony, or. to have other facte 
presented by Dr. Barrett, yjo' 11 edvlsc hin>. If not, 
we'll propose to close the hearing and wa'll giv? Dr. 
Barrett ten days' notice that we are going to close the 
hearing as of ten days hence, so that he'll have an 
opportunity, if he wishes, to request a further hearin; 

When and if tha hearings are finally closed, thi: 
Committee will cerne to itS$ conclusion, no provided by 
the by-laws,within fifteen days of the closing catp. 

Is that in accordance with your understanding? 

MR, GUTI'-Ml: I understand what you said, si: 

MR. DAKHAT.!.’: Is that satisfactory? 

MR. CUTMAI*: I find nothing objectionably a 
cept those objections which I voiced previously. 


MR. DAHKA1I: Right, which are a matter of 


record. 


• l 

MR. CUTMAK: May I respectfully suggest:I 
have given to the lady that's recording these procecci 
my card with my ncme and address, and I request that 
every notice sent to Dr. Barrett you simultaneously s: 
me a copy, if you please. 


IZi. DA22luni: Certainly! 
(Hcarirs adjourned at 9:25 p.n.) 


* * * * * * it 



STATE OF NEW YORK 
DEPARTMENT OF HEALTH 


OFFICE OF THE COUNSEL 
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HOLLIS S. INGRAHAM, M.O. 
COMMISSIONER 


EXECUTIVE DIVISION 
84 HOLLAND AVENUE 
ALBANY. N. Y. 12208 

August 16, 1972 


DONALD A. MAC HARG 
COUNSEL 

AMRROSE P. DONOVAN, JR. 
CHIEF ASSOCIATE COUNSEL 


Jeremiah S. Gutman, Esq. 

, Levy, Gutman, Goldberg and Kaplan 
y V'^ 363 Seventh Avenue 

New York, N.Y. 10001 


Re: William A. Barrett, M.D. 


Dear Mr. Gutman: 

The complaint of Dr. Barrett has been 
referred to this office for official review. 

Paragraph 10 of the complaint alleges 
that the date of the hospital's advice to the complainant 
of its denial of his application for privileges was 
May 3, 1972. Public Health Law § 2801-b prohibiting 
improper practices in hospital staff appointments and 
extensions of professional privileges became effective 
May 15, 1972, the date when it was signed into law as 
Chapter 284 by the Governor. 

Since the action of the hospital com¬ 
plained of occurred prior to the effective date of the 
law defining a prohibited practice, we regret to advise 
you that the Public Health Council lacks aut ority to 
make the investigation requested on the basis of the 
complaint filed. 

Sincerely yours, y 

DONALD A. MacHARG 7 
Counsel l 

DAM:rh 

cc - Mr. Richard H. Mattox - For the Public Health Council 
Dr. Edward D. Coates 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
---- 

WILLIAM A. BARRETT, M.D., 

Plaintiff, 

-against- 

UNITED HOSPITAL; RICHARD A. STOLNACKE, 

Executive Director of United Hospital, NOTICE OF MOTION 

individually and in his official capacity; 

ALFRED D. GRANT, M.D.; JAty'ES A. SUDBAY, 73 Civ. 1716 

M.D.; EUGENE WASSERMAN, M>D.; J. DOUGLAS 

HALLOCK, M.D.; H. CLAY JOHNSON; WILLIAM H. JUDGE BAUMAN 

JENNINGS; CHARLES R. C. STEERS; WILLIAM 
REES; JACK GANTZ; RICHARD D. LOMBARD; 

DAVID GILE; RICHARD W. DAMMON; MRS. THOMAS 
H. LANE; EDWIN H. KAUFMAN,M.D.; CHARLES 
J. ALEXANDER, M.D.; ANTHONY BALCHUNAS, M.D.; 

H. EUGENE SEANOR, M.D.; DAVID A. WILSON, 

M.D.; JOHN H. DALE, JR., M.D.; LEO T. 

DELANEY, M.D.; MRS. EDNA DELZIO, R.N.; 

WILLIAM C. FELCH, M.D.; ABRAHAM L. HALPERN, 

M.D.; MRS. HARVEY KELSEY; LAWRENCE MARX, JR; 

MRS. EMIL MOSBACHER, JR.; MARTIN NESCHI, 

M.D.; JOEL J. SCHWARTZMAN, M.D.; JOSEPH 
SILBERSTEIN, M.D.; DAVID A. W. WILSON, M.D.; 

C. JONATHAN SHATTUCK; SAMUEL DRAGO, M.D.; 

VIRGINIA HAGGERTY, M.D.; PHILIP JENSEN, 

M.D.; SHELBY LEVER, M.D.; HAROLD ROTH, M.D.; 

JACOB SHRAGOWITZ, M.D.; and RONALD DEE, M.D., 

Defendants. 

-x 


SIRS: 

PLEASE TAKE NOTICE that upon the annexed affidavit 


of RICHARD A. STOLNACKE, sworn to the 6th day of June, 1973, the 
annexed affirmation of ROBERT ANDREW WILD, Esq., sworn to the 6th 
day of Jui'.e, 1973, heretofore served and filed herein, and upon 
all prior proceedings heretofore had herein, the undersigned 
will move this Court at Room , before the Hon. ARNOLD BAUMAN,] 

at the Courthouse located at Foley Square, in the Borough of 
Manhattan, City and State of New York, on the - 29 th day of 
1973 at ■S-rOO'o'clock P-rM. in the a tfte r n oon of that day, or as 


soon thereafter as counsel can be heard, for an order pursuant 
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to Rule 12(b)(1) and 12(b)(6) of the Federal Rules of Civil 
Procedure, for judgment on the pleadings and dismissing the plain¬ 
tiff's complaint on the grounds that the Court lacks subject 
matter jurisdiction; that the complaint fails to state a claim 
upon which relief can be granted, and on the further ground that 
the within action is barred by the statute of limitations, and for 
an order extending the defendants' time to answer the complaint 
herein until ten (10) days after the within motion is decided by 
this Court if decided unfavorably to defendants, and for such 
other and further relief as to this Court may seem just and proper. 
It is further requested that the Court order the filing of the 
attached stipulation extending the time for the defendants named 
therein to answer or otherwise move against the complaint to and 
including June 6, 1973. 


Dated: Great Neck, New York 
June 6, 1973. 

Yours, etc., 

HAYT, HAYT, TOLMACH & LANDAU 
Attorneys for Defendants, 

UNITED HOSPITAL, STOLNACKE, JOHNSON, 
JENNINGS, STEERS, REES, GANTZ, 
LOMBARD, GILE, DAMMON, LANE, KELSEY, 
MARX, MOSBACHER, SHATTUCK, HALLOCK, 
and DALE 

Office fc P.O. Address 
55 Northern Boulevard 
Great Neck, New York 11021 
(516) 466-5800 

By:____ 

ROBERT ANDREW WILD 

TO: 

LEVY, GUTMAN, GOLDBERG & KAPLAN 

Westchester Civil Liberties Union 

Attorneys for Plaintiff 

Office 6 P.O. Address 

363 Seventh Avenue 

New York, New York 10001 

(212) 244-6670 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


WILLIAM A. BARRETT, M.D., 


-against- 

UNITED HOSPITAL, et al., 


Plaintiff, 


73 Civ. 1716 

AFFIDAVIT IN SUPPORT 
OF MOTION TO DISMISS 
THE COMPLAINT 


Defendants. 


STATE OF NEW YORK ) 

) SS. : 

COUNTY OF WESTCHESTER ) 


and says: 


RICHARD A. STOLNACKE, being duly sworn deposes 


1. I am the Executive Director of UNITED HOSPITAL, 


a defendant herein, and am fully familiar with all the facts and 
circumstances hereinafter set forth. In addition, I am named a 
defendant in the within action both in my individual capacity 
and in my official capacity as Executive Director of UNITED 


HOSPITAL. 


2. I make this affidavit in support of the defen¬ 


dants' motion to dismiss the complaint on the grounds that the 
Court lacks subject matter jurisdiction; the complaint fails to 
state a claim upon which relief can be granted and on the further 
ground that the within action is barred by the statute of limita¬ 


tions: 


up as follows: 


3. The material facts of this case can be summed 


(a) The plaintiff, DR. BARRETT, was a member of 
the Medical Staff of United Hospital for approxi¬ 
mately twenty years prior to 1966. In 1966 an 
indictment was prepared by a Westchester County 
Grand Jury charging the plaintiff with two counts 
of criminal abortion in violation of the then 
Section 125.40 of the Penal Law of the State of 
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New York. This section made the performance of 
such an abortion a Class E felony. 

(b) On or about June 14, 1968, Judqe FBED A. 
DICKINSON, setting in Westchester County, Supreme 
Court accepted the plaintiff's plea of simple 
assault to all charqes levied against the plain¬ 
tiff. Thereafter, and on or about August 28, 1968, 
the plaintiff pleaded guilty to the crime of 
third degree assault, a misdemeanor. 

(c) At a regular meeting of the Board of Trustees 
of United Hospital, held on or about September 

16, 1968, the Board of Trustees of United Hospital 
voted not to reappoint the plaintiff to the Medical 
Staff of United Hospital for the hospital year of 
1969. The Board, in notifying Dr. Barrett of this 
decision, advised Dr. Barrett that this determina¬ 
tion was being made 'without prejudice'. The 
Board had withheld action on Dr. Barrett's status 
throughout t' ® years 1967 and 1968, pending the 
outcome of the criminal action. 

(d) On or about April 14, 1969, the plaintiff's 
license to practice medicine in the State of New 
York was revoked by the Commissioner of Education 
upon recommendation of the State Board of Regents 
and its Discipline Committee and its Medical 
Grievance Committee. As a result of this, no 
further action was taken in regard to it by the 
Defendant Hospital. 

(e) On or about February 4, 1971, the Commissioner 
of Education of the State of New York entered 
Order Number 524, providing that the order of 
revocation of plaintiff's license to practice 
medicine within the State of New York be permanently 
stayed, effective July 1, 1971. 

(f) On or about February 10, 1971, the plaintiff 
wrote to United Hospital, to the attention of 
your deponent, notifying the hospital of his 
desire to obtain privileges at the hospital as of 
July 1, 1971, the date upon which his license was 
to be restored. Your deponent promptly forwarded 
an application for Medical Staff privileges to the 
plaintiff and requested that he complete same and 
return it to the attention of the Credentials 
Committee of the Medical Staff of the hospital. 

Your deponent further advised the plaintiff of the 
hospital's procedure with relation to Medical Staff 
appointments. Under this procedure, the applica¬ 
tion is first considered by the Credentials 
Committee who makes a recommendation to the Medical 
Council of the Medical Staff. Tit Medical Council 
then, considering the recommendation of the Creden¬ 
tials Committee, makes a recommendation to the 
Board of Trustees. The Board, after considering 
the recommendations of the Credentials Committee 
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and the Medical Council, then makes a final deter¬ 
mine* Lon on the application. This final deter¬ 
mination is subject to review before the Joint 
Conference Committee of the hospital, if such 
determination is adverse to the applicant and if 
he so chooses. 

(g) The plaintiff was interviewed by David Wilson, 
M.D., Director of Surgery, and his application 

was thereafter forwarded to the Credentials 
Committee. The Credentials Committee advised the 
plaintiff that they could not act on his applica¬ 
tion until they received further information and 
requested that plaintiff supply this further infor¬ 
mation as soon as possible. This request was made 
on or about June 28, 1971. 

(h) Although the plaintiff claims that the 
hospital was remiss on acting on his application, 
it was not until October 1, 1971, some three months 
later, that the plaintiff provided the hospital 
with the additional information requested. 

(i) On November 3, 1971, a special meeting of 
the Credentials Committee was held to discuss the 
plaintiff's application. A copy of the minutes of 
the Credentials Committee is annexed hereto as 
Exhibit "A". As can be seen, after due considera¬ 
tion, it was the unanimous opinion of the Creden¬ 
tials Committee not to recommend the plaintiff for 
privileges at the hospital. 

(j) On December 14, 1971, the Medical Council of 
the Medical Staff of the hospital met and consider¬ 
ed the plaintiff's application for staff privileges, 
At this meeting, the Medical Council, after con¬ 
sidering the recommendation of the Credentials Com¬ 
mittee, unanimously decided not to recommend the 
plaintiff for appointment and this decision was 
transmitted to the Executive Committee of the 
Board of Trustees. A copy of the minutes of the 
December 14, 1971 meeting of the Medical Council 

is annexed hereto as Exhibit "B". 

(k) On January 4, 1972, the Executive Committee 
of the Board of Trustees met and considered the 
recommendations of the Credentials Committee and 
the Medical Council. After providing due consider¬ 
ation to the recommendations, the Executive 
Committee decided not to recommend appointment. A 
copy of the minutes of the Executive Committee 
meeting of January 4, 1972 is annexed hereto as 
Exhibit "C". 

(l) The Board of Trustees of United Hospital, after 
receiving and considering all of the aforementioned 
recommendations, decided that they w^uld not offer 
privileges to the plaintiff, and they instructed 
your deponent to write the plaintiff and advise 

him of this decision. This your deponent did on 
January 17, 1972. A copy of this letter is annexed 
hereto as Exhibit "D". 












(m) On January 24, 1972, your deponent received 
a letter from the plaintiff advisinq that ho 
desired a hearinq before the Joint Conference 
Committee of the hospital. A hearinq v/as scheduled 
for February 16, 1972. Prior to that date, and on 
or about February 10, 1972, the plaintiff received 
a letter from the defendant hospital advising him 
of the specific reasons for denial of staff 
privileges. A copy of the February 10, 1972 
correspondence from the hospital to the plaintiff 
is annexed hereto as Exhibit "E". 

(n) On February 16, 1972, a hearing was held. The 
plaintiff was present and he was accompanied by 
counsel. The plaintiff was provided an opportunity 
to present his response to the reasons for denial 
of staff privileges. A copy of the transcript of 
the appeal hearing is annexed to the complaint 
already served in this matter and as so annexed, 

is marked Exhibit "D" to the complaint. 

(o) On March 27, 1972, the Joint Conference. 
Committee convened for the purpose of considering 
the results of the hearinq held on February 16, 

1972. At this meeting, it was unanimously con¬ 
cluded that all prior action, of all committees, 
dealing with the plaintiff's application for 
privileges, be affirmed, and that privileges be 
denied the plaintiff. A copy of the minutes of 
this meeting is annexed hereto as Exhibit M F". 

(p) A special meeting of the Executive Committee 
of the Board of Trustees was held on April 17, 

1972, in order to receive and act upon the recommend¬ 
ation of the Joint Conference Committee. After due 
consideration, the Board's Executive Committee 
unanimously voted to affirm the Joint Conference 
Committee and to deny privileges to the plaintiff. 

A copy of the minutes pf this meeting is annexed 
hereto as Exhibit "G". * 

(q) This recommendation was received by the Board 
of Trustees at their next regularly scheduled 
meeting in April, 1972, and at this meeting, the 
Board, after considering all the prior proceedings, 
unanimously voted to affirm the previous denials, 
and ordered your deponent to so advise the plain¬ 
tiff. This was done on May 3, 1972, when your 
deponent wrote the plaintiff and told him of the 
hospital's final determination. A copy of this 
letter is annexed hereto as Exhibit "H". 


4. Annexed hereto as Exhibit "I" is a copy of 
Article III of the Medical Staff Bylaws, Rules and Regulations 








as in force during the period in question. This Article lays out 
the procedure for initial appointment and/or re-appointment to 
the Medical Staff of UNITED HOSPITAL. It is clear from even the 
closest reading of Article III that the plaintiff was granted 
every punctilio of due process afforded by the hospital's Bylaws. 
The procedure set forth in Article III was followed without 
deviation. The plaintiff's application was conscientiously 
reviewed by each Committee charged with that responsibility, 
and each Committee, independently recommended non-appointment 
a ^t er such independent review and after reviewing the prior 
Committee's recommendation and the facts. Your deponent 
is personally acquainted with the individuals serving on these 
various Committees and in fact had the opportunity to attend 
many of the meetings at which the plaintiff's application was 
considered. Your deponent is convinced after such firsthand 
observations that the defendants and each and every one of them 
acted in good faith, objectively and with only the best interests 
of the hospital in mind. The denial of plaintiff's application 
was a non-discriminatory, non-arbitrary, valid exercise of the 
discretion legally delegated to the Board of Trustees of the 
hospital after considering the views of the plaintiff's peers 
and others charged with reviewing applications for staff 'privilege 
5. During the period in question, UNITED HOSPITAL 
was and still remains accredited by the Joint Commission on 
Accreditation of Hospitals (J.C.A.H.). This organization is 
the nationally recognized accepted body for promulgating standards 
for American hospitals. The J.C.A.H. periodically review the 
internal organization and functioning of the vast majority of 
hospitals in this cou try. This review includes the Hospital 
Bylaws and the Medical Staff Bylaws, Rules and Regulations. 

In order to be accredited, a goal for which every hospital strives 
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and a»status necessary to participate in most state, federal 
and local programs, the Medical Staff Bylaws must adhere to certai 
prescribed standards. UNITED HOSPITAL'S accreditation at the 
time in question specifics that its Medical Staff Bylaws were 
in order and did meet the then existing standards of the Joint 
Commission on Accreditation of Hospitals. Compliance with such 
Bylaws therefore, is compliance with reasonably promulgated 
standards, reasonably imposed, and neither this court nor any 
external body should attempt to substitute its judgment for that 
of the Board of the Hospital arrived at in accordance with such 
Bylaws. 

6. Your deponent is informed by the attorneys 

for the defendants herein that the complaint fails to state a 
claim upon which relief can be granted. UNITED HOSPITAL is a 
private , not-for-profit hospital. Its trustees, officers, and 
members of the Medical Staff are not state or federal officials, 
but rather private individuals working for a privately incorporated, 
independently existing institution. ‘Although the hospital is j 

involved financially with both the state and federal government, 
and is subject to regulation, its "private* status is unaffected. 

7. In your deponent's day to day supervision of 
the Hospital, questions of compliance with state, federa^ and loca L 
laws frequently arise. However, decisions regarding day to day 
affairs and indeed the exact method and manner of such compliance 
is left almost exclusively to the discretion of the Hospital. 

At no time either past or present have the activities of the 
Hospital been regulated to such an extent that the Hospital's 
Board of Trustees and its designated officials no longer control 
the operation of the Hospital. The Hospital is really no differen 
tnan any other business which is subject to governmental regula¬ 
tion. The applicable laws have beenpromulgated for the public 
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good as have the laws regarding the airline industry, communica¬ 
tions industry, transportation industry, etc. But, the existence 
of such laws and the compliance therewith does not convert a 
private enterprise into a public one. Your deponent is fully 
familiar with the Mulvihill case cited in the attorney's affirma¬ 
tion in support of this motion and your deponent feels strongly 
that the decision of Judge METZNER most accurately reflects the 
status of UNITED HOSPITAL, namely, an institution closely 
regulated and closely involved with governmental authorities but 
not an institution, owned, operated or controlled by such 
governmental authorities to the extent that it has no independent 
existence. In fact, were this Court to adopt the plaintiff's 
views, it would be tantamount to a decision that private hospitals 
no longer exist and that Government has totally assumed the 
responsibility for institutional health care in this country. 

Such a position would undoubtedly cause great consternation among 
all private hospitals in this country and to Government itself 
which has despite such regulation, continually denied that the 
independence of the private hospitals of the United States has 
been obliterated. 

8. I am also informed by the attorneys that the 
substantive law of the State of New York is applicable ih this 
case and that such law uniformily holds that where a private 
hospital has acted in accordance with its Bylaws and has acted 
in a reasonable manner that a court will not substitute its judg¬ 
ment for that of the Board of Trustees of the Hospital. Having 
observed and participated in the entire decision making process 
in regard to the plaintiff’s application, your deponent does not 
see how any outside body, including this Court, could brush aside 

fl> 

the judgment of numerous physician-peers of the plaintiff and the 
decision of numerous lay individuals specifically charged by law 
with the operation o£' the Hospital and substitute therefore the 
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Court's own decision. It is clear to your deponent that both 
necessity and reason dictate the view that has long been followed 
in New York. The issue of an applicant's fitness to practice 
in a private institution is not readily measured by external 
standards. Mere training or licensure does not and should not 
qualify an applicant for privileges at a given private institution 
It must be for that institution, acting in a non-discriminatory 
manner and in a generally accepted manner to review such applicant 
and to arrive at its own conclusions. To undermine this process 
is to remove from the governing body of the institution the author 
to control its.affairs while nevertheless burdening the governing 
body with the responsibility for the results of such affairs. 

Such an incongruity would undoubtedly discourage members of.the 
Board of Trustees of this Hospital and every other hospital 
similarly situated- from continuing to serve in such role since 
such service is on a completely voluntary basis and since the 
reason for such service is eliminated if the duty to control does 

I 

not carry with it the power to control. 

9. Your deponent is informed by the attorneys for 
the defendants herein that they verily believe that this Court 
lacks subject matter jurisdiction to entertain this action. 

10. The plaintiff alleges that the jurisdiction 
of the Court is invoked pursuant to Title 28 U.S.C. Sections 
1331, 1343(1), (2) and (4), 1361; pursuant to the First, Fifth, 
Eighth, Ninth and Fourteenth Amendments to the United States 
Constitution; and pursuant to Title 42 U.S.C. Sections 1983, 1985, 
and 1986. In reviewing these provisions, your deponent believes 
they are not applicable to this case for reasons substantially 

H 

similar to those previously stated, i.e. the hospital is a 
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private corporation and not an arm or agent of any federal, state 
or local governmental agency. 

11. The Bylaws of the Hospital and of its Medical 
£!re the 'bill of rights'" of those individuals directly in¬ 
volved with the Hospital. The plaintiff nas had the benefit of 
each and every right allowed under such Bylaws and this Court 
therefore has no issues before it capable of its consideration. 

12. Your deponent has been informed by the 
attorneys for the defendants herein that this is an action in 

the nature of mandamus and as such an action, it must be commenced 
within four months after the determination to be reviewed becomes 
final and binding upon the aggrieved party. As set forth in 
paragraph 3(q) of my affidavit, the plaintiff was notified of 
a final determination on May 3, 1972. The within action was 
commenced on or about April 18, 1973, some eleven months later. 

By virtue of this, the within action is barred by the statute 
of limitations. 

WHEREFORE, your deponent respectfully prays for an 
order dismissing the complaint upon the ground that the Court 
lacks subject matter jurisdiction, the complaint fails to 6tate 
a claim upon which relief can be granted and/or that the 
within action is barred by the statute of limitations. I ( t is 
further requested that plaintiff be made to pay the costs of this 
proceeding, and that the defendants be awarded such other and 
further relief as to this Court seems just and proper. 

fclCHARD A. STOLNACXE 

Sworn to before me this 

6th day of June, 1973. • 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

x 

WILLIAM A. BARRETT, M.D,, 


Plaintiff, 

-against- AFFIRMATION 

UN1IED HOSPITAL, et al., 73 C iv. 1716 

Defendants. 

---—x 

ROBERT ANDREW WILD, an attorney and counsellor 
admitted to practice before the United States District Court for 
the Southern District of New York affirms the following statements 
to be true under penalties of perjury: 

!• I am a partner in the law firm of HAYT,HAYT, 
TOLMACH (r LANDAU, Esqs., attorneys for the defendants specified 
in the notice of motion, and am fully familiar with all the facts 
and circumstances hereinafter set forth. 

2. I make this affirmation in support of defen¬ 
dants' motion to dismiss the complaint in this action on three 
(3) stearate grounds: 

(1) The complaint fails to state a claim 
upon which relief can be granted. 

(2) The Court lacks jurisdiction to enter¬ 
tain this matter. 

(3) The within action is barred by the 
statute of limitations. 

FAILUR E TO STATE A CLAIM 

Upon which relief can be 

_ GRANTED. _ 

3. Plaintiff alleges in Paragraph "THIRD- of his 
complaint certain circumstances which he believes sufficient to 
characterize the actions of the Defendant Hospital (and the 
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individual defendants by virtue of their service on Hospital 
Boards and Committees) as actions of the "State". Among these 
circumstances are: funding, regulation and control (in whole or 
in part) by the State; including the United States of America; in 
such areas as construction, acquisition, payments, Medicare, 

Medicaid, taxation and other similar areas referred to by the 
plaintiff. 

4. This contention by plaintiff is by no means 
unique. The very same arguments have been presented to and 
rejected by this Court within the past two (2) years. 

5. On May 5, 1971, Hon. CHARLES M. METZNER, Judge 
of the United States District Court for the Southern District of 
New York decided the case of Mulvihill et al, v. Julia L^ 

Butterfield Memorial Hospital , et al 329 F. Supp. 1020 (S.D.N.Y. 
1971). In that case the hospital moved pursuant to Rule 12(b)(6) 
of the Federal Rules of Civil Procedure to dismiss the complaint 
for failure to state a claim upon which relief can be granted. 

In granting the hospital's motion. Judge METZNER discussed specifi¬ 
cally the question of whether the State of New York is so associated 
with the conduct of Butterfield Hospital (a private, not-for- 
profit hospital identical to the Defendant Hospital) that the 
hospital's action in discharging two physicians can be considered 
the action of the State. The plaintiff in that case asserted 
that the requisite state involvement is found in the fact that 
the hospital received construction funds pursuant to the Hill- 
Burton Act, and also is subject to detailed regulation by the 
State of New York the very same allegations made by plaintiff 
in this action. However, Judge METZNER found that mere participation 
in the Hill-Burton program is not sufficient to render a private 
hospital a "public" one. 
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6. Furthermore, Judge METZNER found that all 
hospitals in New York State are subject to intricate state regula¬ 
tion pursuant to the New York Public Health Law. While admittedly, 
the State of New York plays a substantial role in supervising 
the operations of private hospitals, nevertheless, \his general 
regulatory scheme does not in any way associate itself with or 
influence the internal decisions of a hospital's Board of Trustees 
to hire or fire, admit or terminate Medical Staff members.^The 
mere fact that New York regulates the facilities and standards of 
care of private hospitals or offers them financial support does 
not make the acts of these hospitals in discharging physicians the 
acts of the state." Judge METZNER concluded his decision as 
follows s 

"The purpose of New York's regulation of 
its private hospitals is to assure quality 
medical service throughout the state. Only 
in their dealings with the general public 
are private hospitals in New York affected 
by state laws. But the state has never 
shown an interest in supervising or in¬ 
fluencing the purely internal affairs of 
these hospitals, and the courts of New 
York have emphasized that they will not 
interfere in decisions by private hospitals 
to hire, fire or discipline staff members 
as long as these decisions are in accord¬ 
ance with the hospital's by-laws. (Citing 
cases). 

Given this pattern of state financial 
support and regulation, the court finds 
no state action involved in the refusal 
by Julia L. Butterfield Memorial Hospital 
to reappoint these two plaintiffs. 

* The motion to dismiss is granted with leave 

to replead if plaintiffs are so advised." 

7. Judge METZNER, in the previously quoted 

portion of his decision points out that the Courts of New York 

State have never interfered with the internal workings of a 

hospital and have uniformly refused to substitute their judgment 

for that of the Governing Body. Since it is the substantive law 
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of New York which must be applied in this case, the long line of 
decisions of the New York Courts must be controlling. The first 
case in New York to discuss this issue was Van Campen v. Olean 
General Hospital , 210 App. Div. 204, 205 N.Y.S. 554 (1924), aff'd . 
239 N.Y. 615, 147 N.E. 219 (1925) and the cases have been uniform 
and consistent in favor of the hospitals right up to the present 
time (see Schiffman v. Manhattan F-ye , Ear , Throat Hospital , 35 
App. Div.2d 709, 314 N.Y.S.2d 823 [1st Dept. 1970]). 

8. The cases involving this issue are of course 
far more extensive than indicated above. It is therefore your 
affiant's intention to include in a memorandum of law to be 
submitted on the return date of this motion a more complete analys 
of these cases as well as a more detailed analysis of all other 
points raised in this affirmation. 




LACK OF JURISDICTION 

9. The complaint in this action asserts that 

the jurisdiction of this Court is invoked pursuant to the following 
provisions of law: 

(a) Title 28 U.S.C. Section 1331, 1343(1), 

(2) and (4). 

(b) Title 28 U.S.C. Section 1361. 

(c) First, Fifth, Eighth, Ninth and Fourteenth 
Amendments to the United States Consti¬ 
tution. 

10. Section 1331 requires that the amount in 
controversy exceeds $10,000.00 and arise under the Constitution, 
laws or treaties of the United States. This is commonly referred 
to as the requirement that there be a federal question. 
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11. The provisions of Section 1343 which plain- 
tiff refers to allow actions to be brought in the District Court 
to recover damages under certain circumstances. Specifically, 
referring to the plaintiff's complaint, these circumstances may 
be summarized as follows: 

(1) Where there has been a denial of equal 
protection under the laws or of equal 
privileges and immunities under the laws 
or denial of the rights of citizens of 
the United States. 

(2) Where defendants had knowledge and failed 
to and could have prevented the acts 
enumerated in (1) above. 

• (4) Where defendants have denied to plaintiff 

civil rights granted under any act of 
Congress. 

12. Section 1361 basically allows an action 

in the nature of mandamus to compel an officer or employee of the 
United States or any agency thereof to perform a duty owed to 
the plaintiff. 

13. Referring to these sections, 1331 isia general 
jurisdictional provision and depends upon the applicability of 
the other cited provisions for its effectiveness. 

* 14. Section 1343 only gives this Court juris¬ 

diction where the activities complained of occurred under "color 
of state law". 1343 refers specifically to Title 42 U.S.C. Section 
1985 and every case decided under this section indicates that 
for action to be maintained under this chapter the state itself 
must be involved in the conduct complained of, or the alleged 
wrongdoer must be acting under its authority or wielding power 
of the sort commonly attached to the state. 
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15. As indicated in the previous discussions 
surrounding the Mulvihill case, the action of the hospital is 
in no way the action of the s^te and these sections therefore 

are not applicable to the defendants. This is also true of 

. »• 

^ • 

Section 1361 whose applicability is in fact even more remote than 
that of the other cited provisions. It simply cannot be reason¬ 
ably argued that the Hospital or any of the other defendants can 
be deemed an officer or employee of the United States or an agency 
of the United States so as to be subject to this mandamus action. 

16. The balance of the basis claimed for juris¬ 
diction is the following amendments to the Constitution: 

(a) First Amendment - freedom of religion, 
speech, press, assemble peacably, petition 
the government for redress of grievances. 

(b) Fifth Amendment - Grand jury indictment 
required before a citizen can be held to 
answer for a capital crime, no double 
jeopardy, no citizen shall be made to 

give evidence against himself in a criminal 
matter, due process, and just compensation 
for condemnation. 

(c) Eighth Amendment - Excessive bail shall not 
be required, nor excessive fines imposed 
nor cruel and unusual punishment inflicted. 

(d) Ninth Amendment - All other personal civil 
rights are retained even though they are 
not enumerated in the Constitution. 

(e) Fourteenth Amendment - due process must 
be provided by states and states may not 
deny any individual the equal protection of 
the laws. 
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17. While each of the foregoing Amendments do 
of course contain different provisions thereby safeguarding 
different freedoms to citizens of the United States, their use 
in this case is but for a single purpose, namely to invoke the 
jurisdiction of this Court. Whether or not jurisdiction can be 
predicated on the provisions of these Amendments is a single 
issue not actually requiring separate treatment of each of the 
individual Amendments. The guaranty of rights in the cited 
Amendments is a protection against Government action and not 
against wrongs done by individuals. The guaranty covers a situa¬ 
tion when the state either directly or indirectly through its 
agents or employees acts in such a way as to deny an individual 
the rights and freedoms enumerated. Not only do the various cases 
require that the action be state action but a logical reading of 
the various cited Amendments leads to the inescapable conclusion 
that it is not within the province of any of the defendants in 
this action to grant or deny any of the rights and freedoms con¬ 
tained in these Amendments as such Amendments have been inter¬ 
preted by case law. 

18. In the Mulvihill case the Court faced squarely 
the question of whether or not the hospital was subject to the 
mandates of the Fourteenth Amendment of the United States Consti¬ 
tution. The Court answered the question as follows: 

"A private hospit-1 is subject to the 
precepts of the Fourteenth Amendment 
only if its actions are tinged with 
some measure of state involvement. It 
is an uncontraverted principle that the 
action inhibited by the due process, 
clause of the Fourteenth Amendment is 
only such action as may be said to be 
that of the states. The Civil Rights 
Cases, 109 U.S. 3 (1883). Private 
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conduct abridginq individual rights does 
not violate the Fourteenth Amendment unless 
to some significant extent the state in 
• any of its manifestations has been found 

to have become involved in it." Burton v. 
Wilmington Parking Authority, 365 U.S. 715. 

72*(1961) . - 

Your deponent has previously referred to the con¬ 
clusions drawn by Judge METZNER in the Mulvihill case that the 
necessary state action was not available and therefore the action 
was not within the purview of the United States Constitution or 
the other applicable provisions of federal law. Certainly if 
the Fourteenth Anendment is not applicable in this case neither 
are any of the other Amendments to the United States Constitution 
since the main impact of the Fourteenth Amendment was to make the 
first ten Amendments applicable to the states and not merely to 
the federal government. 

19. The plaintiff seeks, an extremely broad inter¬ 
pretation of the provisions of the United States Constitution to 
invoke the jurisdiction of this Court on the basis of unsupported 
allegations that the activities and the general demeanor of the 
Hospital is such that it may be deemed to be an arm of the state 
or federal government. This is tantamount to assuming a set of 
facts and then using such facts to prove another set of facts. 

If the first set of facts falls then the whole line of reasoning 
must fall and in the instant case since the Hospital is an in¬ 
dependent, private institution and not an arm of the state or 
federal government, the jurisdiction of this Court does not extend 
to the conduct complained of by the plaintiff. 
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STATUTE OF LIMITATIONS 

20. Notwithstanding the various labels given by 
plaintiff to the relief requested, plaintiff seeks one thing, and 
one thing only - that is, for this Court to compel the Hospital 
to grant plaintiff Medical Staff privileges. While there is 
also a claim for money damages, such claim is incidental to and 
cannot be separated from the claim for staff privileges, for if 
the plaintiff is not entitled to such privileges, then he is not 
entitled to be compensated for not obtaining them. 

21. An action to compel the granting of Medical 

Staff privileges is an action in the nature of mandamus. Black's 

Law Dictionary defines mandamus as follows: 

"MANDAMUS. Lat. We command. This is the 
name of a writ (formerly a high prerogative 
writ) which issues from a court of superior 
jurisdiction, and is directed to a private or 
municipal corporation, or any of its officers, 
or to an executive, administrative or judicial 
officer, or to an inferior court, commanding 
the performance of a particular act therein 
specified, and belonging to his or their 
public, official, or ministerial duty, or 
directing the restoration of the complainant 
to rights or privileges of which he has been 
illegally deprived. Lahiff v. St. Joseph, etc. , 
Soc., 76 Conn. 648, 57 A. 592, 65 L.R.A. 92, 

100 Am.St.Rep. 1012." 

22. If we examine the plaintiff’s "WHEREFORE" clause 
it is clear that what the plaintiff is seeking is the "... restora 
tion of ... rights or privileges of which he has been illegally 

deprived - i.e. - MANDAMUS." 

23. Turning to the laws of the State of New York 
(the controlling law in this case) there are countless cases 
standing for the uncontrovertible proposition that it is the 
gravamen of a cause of action which determines which statute of 
limitations is controlling. The test is the essence of the 
action and not merely the label given to it by the plaintiff. 
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24. An action in the nature of mandamus is subject 
to the four month statute of limitations provided in the New York 
State Civil Practice Law and Rules, Section 217. 

25. The plaintiff was advised on May 3, 1972 that 
his application for Medical Staff privileges had been finally 
denied. This denial was a final determination on the merits. 

The time for the plaintiff to commence this action began to run 
on the date he received this denial. The instant action was 
commenced on April 18, 1973. This is eleven and one-half months 
after a final determination was rendered and sent to the plaintiff 
By virtue of this his time to commence this action has more than 
run and the statute of limitations is therefore a full and complet 
defense to the entire action. 

26. Not ly should the plaintiff be prevented fro 
pursuing this action by virtue of the statute of limitations, but 
his own laches should also operate as a bar. Having delayed 
almost one (1) full year in the commencement of this action 
thereby allowing memories to fade, important parties to relocate 
and alleged damages to accrue the plaintiff should not be per¬ 
mitted now to continue this action. Certainly if, as plaintiff 
contends, staff privileges at Defendant Hospital are necessary 

to him and to his patients, then this action could have been 
commenced at the time of his denial and not almost a year later. 

27. Your affirmant verily believes that he has 
stated sufficient facts to warrant a dismissal of the complaint 
on the grounds that the plaintiff’s complaint fails to state a 
claim upon which relief can be granted; the Court lacks subject 
matter jurisdiction of this action; and this action is barred 
by the statute of limitations. 
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WHEREFORE, your affirmant prays that an ozder N» 
entered dismissing the complaint on the grounds that it fails to 
state a claim upon which relief can be granted, that this Court 
lacks the necessary jurisdiction to entertain this action and 
that the plaintiff failed to commence his action within the 
appropriate time, and for such other and further relief as to 
this Court seems just and proper. 


Dated: Great Neck, New York 
June 6, 1973. 


ROBERT ANDREW WILD 
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THE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
- - 

WILLIAM A. BARRETT, M.D., I INDEX NO. 73 Civ. 1716 

Plaintiff : 


- against - 
UNITED HOSPITAL, et al.. 


» STIPULA TION EXTENDING 
TIME TO ANSWER 
I 


Defendants : 


IT IS HEREBY STIPULATED that the time for the defendants 
UNITED HOSPITAL, STOLNACKE, JOHNSON, STEERS, JENNINGS, REES, 

GANTZ, LOMBARD, GILE, DAMMON, LANE, KELSEY, MARX, MOSBACHER, 
SHATTUCK, to appear and to answer, amend or supplement the 
answer as of course or to make any motion with relation to the 
summons or the complaint in this action, be and the same nereby 
is extended to and including the 6th day of June, 1973. 

Dated: Great Neck, New York 

May 29, 1973 __ s 
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MINUTES OF A MEETING OF 
THE CREDENTIALS COMMITTEE 

NOVEMBER 3, 1971 


ihe Chairman of the Credentials Committee, Dr. Alfred frant* 
presided, calling the meeting to order at 4:15 p.m. 


•Present were: 


Dr. Samuel Drago 
Dr. Philip Jensen 
Dr. Shelby Lever 
Dr. Harold Roth 
Dr. Jacob Shragowitz 


Mrs. Barbara Poole (Secretary) ^ 

i. 

The Chairman stated that the purpose of the special meetina 
was to discuss the matter of Dr. William Barrett and his applica¬ 
tion for memoership in the Medical Staff of United Hospital*! 

^he b fii! r of1he n fpplicin?. t0 ^ the Chairman reviewed 

A registered return-receipt requested letter was forward-d 
' t iq 7 ? XeCUtlVe . Director of United Hospital on Februa-v" 

• announcwt h D r. Barrett's intention to reooen his 

office in Mamaroneck on July 1, 1971 and recuestinc 
* appiication to resume surgical privileges ac United Hos¬ 
pital as or that date. ‘ . . 

The Executive Director sent an application form to Dr. * 
i n -ornir.c him of hospital procedure whereby th° 
appxication would be considered by the Credentials Committee 
V°^ C r, ?? e lfc f re< pommer.cation to the Medical Council. 
Medxca^ Council would, in turn, direct its recommendation ** 
to the Board Oi. Trustees for consideration and action. 

or the Credentials Ccssitt"c ^^ 

Dr. Barrett the forwarding of an application'knd"instructed 
him to contact Dr. DAvid A. W. Wilson, Director of Surges 
for an interview. — r / 

The doctor’s application was sent directlv to the Executive 
Director. A copy was. submitted to Dr. Wilson at the tim~ 
of the interview. 


£XH/ 


“A II 



103A - 


A report of this interview dated J' 2 rch 22, 1971 and signed . 
by the birector of Surgery indicated that an interview h.ad 
been conducted on March 19, 1971. Dr. Barrett’s reasons 
for applying for privileges at Unitor. Hospital were dis¬ 
cussed at that tir.e. Since he intended to return to Manaror.ee 
where he claimed he enjoyed a considerable following it would 
be necessarv that there be a hospital in which he could prac¬ 
tice and refer patients. The Director of Surcery advised 
Dr. Barrett that if his application was approved he would be 
on probation and under supervisen. He requested a list of 
major surgical procedures performed at the New Milford, 
Connecticut, Hospital, the institution in which Dr. Barrett ; 
was presently enjoying privileges. The Director of Surcery 
further indicated in his report personal observations of 
Dr. Barrett's character and recommenced careful considera¬ 
tion of the application. ’ • . • 

The application indicated that Dr. Barrett received his 
medical degree from Syracuse Medical College, did his in¬ 
ternship at United Hosoital in 1940/41 and was licensed 
in the State of New York in 1942. He enjoyed a rotating 
residency at United in 1941/42 and a surgical residency 
at Brooklyn Veterans in 1954/56. He is a fellow in the 
American College of Surgeons. The application was re¬ 
questing general surgical privileges, excluding GU, and 
membership on the Courtesy Staff beginning July 1, 1971. 

As an addendum, to his application. Dr. Barrett indicated 
that his' New York State license had been revoked on April 
14, 1969 after pleading cuilty to a misdemeanor with an 
original charge of abortion which resulted in his staff 
appointment at United not being renewed in 1969.. His New 
York State license was to be restored July 1, 1971 with no 
probation period.' In making application for appointment to 
the medical staff of United Hospital, Dr. Barrett agreed to 
abide by its laws and by such rules and regulations as it 
may from time to tine enact. He specifically pledged that 
he would not receive from, or pay to another physician either 
directly or indirectly any part of a fee received for pro¬ 
fessional services and he indicated full understanding that 
eny significant misstatements ir./cr omission from his a?-, 
plication would constitute cause for dismissal from the 
Staff; Dr. Barrett gave as references the names of Drs. 
Arthur Diedrick and Francis J. Murphy. 

I • • * . * * • • 

Further to background, the Chairman stated that Dr. Barrett 
had been charged/p<=r£orm.ing abortions on two girls in 
September of 1966. In June of 1953 he v;as permitted to 
plead guilty to a reduced charge of simple assault. He 
received a suspended sentence by a Westchester Court and 
had his license to practice revoked by the State Board 




• . 


of Regents following recommendations by its discipline 
committee and its medical grievance committee. As a result, 
he applied and was given leave of absence iron United 
Hospital and his appointment was never renewed. The 
Director of Surgery indicated that following his inter¬ 
view with Dr. Barrett he reviewed the surgical activitv 
of the physician for the year preceedinc his leaving the 
Hospital staff since the physician had indicated a veariy 
average of 240 major and 750 minor operations. It was 
revealed that the total more closely approximated 80 
major cases and 53 minor cases, excluding GYU. 


The Credentials Committee Chairman then read excerpts 
from two letters of recomm.enda.tion cr. behalf of Dr. 

Barrett written by Saul H. Slone, Administrator of New 
Milford Hospital and Norris A. Nildr.an, President of Mew 
Milford Hospital. Mr. Slone attested to Dr. 3arrett's 
integrity, intelligence and good character, his hicrh de¬ 
gree of competence in cases of surgery performed at New 
Milford Hospital and commendation for"his patient care. 

Mr. Wildman indicated that he had known Dr. Barrett on 
both a social and professional basis and considered him 
a valuable member of the hospital staff and a valued 
employee in the Emergency Room. He noted that the doctor's 
work had been exemplary and conscientious. 


The Credentials Committee Chairman revealed that Dr. ' 
Barrett next wrote to the Executive Director on May 28, 

1971 asking that an early reply be returned to him con¬ 
cerning a decision in his behalf since the July 1st date 
of his office reopening was fast aoproaching. The Execu- - * 
tive Director replied on June 2nd and indicated he would 
discuss Dr. Barrett's incuiry with the Chief of Staff. 

He again wrote to Dr. Earrett on June 11th telling the • 
doctor that he should be hearing from either Dr. Grant as 
Chairman of the Credentials Committee or Dr. Alexander 
concerning the processing of his application within the next 
few days. 

• 

The Chairman of the Credentials Committee wrote to Dr. 
Barrett on June 23tn advising the doctor that his applica- • 

tion cf-sff n’-ivilonoc T^rVinrr in rf>r(-?in es^^ntial 

information and asking the doctor to submit that informa¬ 
tion at his earliest convenience. For proper evaluation 
of the application, it was essential that Dr. Barrett sub¬ 
mit proof of current valid New York State license to 
practice medicine, proof of current valid professional 
liability insurance in the State of New York, and informa¬ 
tion concerning current status in the County and State 


•— * 
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Medical Society. In rcoly to Dr. Barrett's rcrrueSt con¬ 
cerning a decision on the application, the Chairman ad¬ 
vised that no final decision would*be forthcoming until 
the early part cf October of 1971. He ashed the doctor 
to contact him if there were any questions regarding 
the matter. . 

Dr. Barrett replied to Dr. Grant's request on October 1, 

. 1971 providing a photocpy of order #524 dated January 27, 

1971 from the University of the State of Mew York which 
was proof of current valid license of New York State to 
practice medicine and proof of current valid professional 
liability insurance in the State of New York. Membership 
in the County and. State Medical Society is no longer a 
requirement. , ... 

• 

On October 1, 1971 Dr. Barrett requested of the Executive 
Director a copy of the bylaws of the medical staff of 
United Hospital. He had been in conversation with Dr. 
Diearick who had told him that the bylaws were being 
revised by Dr. Gundy and the bylaw committee. Dr. Diedrick 
had offered to send to Dr. Barrett a copy which had never 
arrived and he was therefore requesting sane of the Executive 
Director. The Executive Director complied with Dr. Barrett's 
request ’and a copy of the present Medical Staff bylaws was 

forwarded to the doctor on October 19th. 

• , * 

This concluded all available correspondence ’which could be con¬ 
sidered for review by the Chairman of the Credentials Committee 
and conversational review was encouraged by the Chairman at 
this point. 

• • * • • 

Credentials Committee is left with a situation whereby an 
applicant has applied.for reinstatement on the Medical Staff, 
said applicant previously practicing at United Hospital but who 
had been found guilty of an assaul*- charge and whose license 
had been temporarily revoked by t: ; State of New York. A letter 
in file attests that a leave of absence had been granted. 


Dr. Drago theorized the situation as it would relate to a brand 
new applicant and not an applicant who had previously been a 






— • « •* 1 — a £ £ Tf,«» /'o ** n 

would be evidenced if the committee were considering a newcomer 
to the service area who had had a revoked license, who had lied 
on his application or whose credentials were less than those of 
other new men and who had been quiicy of assault referrable to 
an act of medical nature. 
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The subject of Dr. Barrett's livlihocd was presented as a measure 
of deliberation. It was pointed out that Dr. Barrett enjoyed 
privileges at Cross County Hospital. His privileges were pend¬ 
ing at St. Agnes Hospital. It was further pointed out that the 
State of Connecticut had in Dr. Barrett's own words "given him”a 
warm welcome". Denial of privileges at United Hospital did not 
preclude the doctor from earning a living. 

It was further determined that the Credentials Committee would 
sustain the position not to interview Dr. Barrett personallv 
since Dr. Wilson had done so at the Committee's recuest. 

In conclusion it was agreed that the applicant had not provided 
surgical information from Hew fiilford Hospital, that vast dis¬ 
crepancies existed between the applicant's statements and 
operating room records, that the applicant had been indicted for 
the charge of abortion and pleaded guilty to a lesser charge of 
assault by his own admission, that it was determined that the 
applicant retain characteristic bordering on arrogance as attested 
to by the Chief of Surgery following a personal interview with 
the applicant. That while the committee understood it was not 
their position to become involved with character only, their job 
was to determine whether or nor they wished to professionally 
associate both themselves and the Kosoital with a man of this 
caliber, and=finally through a thorough evaluation of both past 
and current correspondence, by a report cf personal interview, 
it was the concensus of the Credentials Committee not to reflect 
discredit on the medical community and the image in the Hospital 
by the recommendation of this applicant for membership on the 
medical staff. It v;as not the desire of the members of the Cre¬ 
dential Committee to associate themselves with a physician who was 
medically and ethically -irresponsible, an acknowledged criminal 
or an individual who could cause disbelief in the accuracy or 
the authority of programs of peer review and audit: currently 
being established by the medical staff and administration of the 
Hospital. Dr. Grant called for a vote of the committee and the 
committee was unanimous in their decision not to recommend the 
applicant for staff privileges at United Hospital. 


.* r 
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UNITED HOSPITAL 
PORT CHESTER. HEW YORK 

MEDICAL COUNCIL MEETING 
December 14, 1971 


The monthly meeting of the Medical Council 
ox the Medical Staff of United Hospital vzas 
held on Tuesday, December 14, 1971 at 4:t>.m. 
in the Swift Auditorium. 

Prior to the meeting Dr. Silberstein intro¬ 
duced i-.rs. Viola Nelson who sDoke on the 
establishment of the "Hot Line". Mrs. Nelson 
requestec more volunteers to handle phone call 

Dr. Charles Alexander, Chief of Staff presided 
and the following members were in attendance: 


Meeting: 


Attendance : 


Correspondence : 


Committee Reports: 


Dr. Anthony Balchunas 
Dr. Leo Delsnev 
Mrs. Edna Delzio 
Dr. Samuel Drago 
Dr. William Felc’n 
Dr. Alfred Grant 
Dr. Abraham Kalpern 
Dr. Engel Kevenor 

From the Staff: 

C. Jonathan Shattuck 
Patricia Ramirez 


Dr. Edwin Kaufman 
Dr. Herman Scheps 
Dr. Joel Schwartzman 
Dr. H. Eugene Seanor 
Dr. Joseph Silberste 
Mr. Richard Stolnack 
Dr. David A. Wilson 


Dr. Alexander read a letter from Dr. Arthur St 
a podiatrist, who reouested that podiatrists 
be granted privileges on the Medical Sta^f. t 
was decided that Drs. Wilson, Grant, and 
Alexander will meet with several podiatrists 
to determine the extent of privileges they are 
requesting. A report will be made to the next 
meeting of the Medical Council. 

Credentials Committee : Dr. Grant reported that 
at the last meeting of this Committee the 
applications or several physicians were re¬ 
viewed and he presented the rollowing recommen 
dations to the Medical Council: 

Paul Rutkowski, K.D.- Associate Staff w’th 
privileges in Ophthalmology 

/, * 

Leonard^Finkelstein, M.D. - Associate Staff 
with privileges in Internal Medicine. 
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Medical Staff Changes 


Sl idn Barrett, M.D. - Application denied 
because his credentials did not re«t -s-h* 

time? of the Credentials Committee at thi? 

^ ^ mo L ^on duly made and seconded, th«s« 
recommendations were approved for forwardinr 
to the Board of Trustees. rorwa.dmg 

U|ili Z ation Review:-Dr. Scheos stated that 
Datipnt? ^quires medical certification on 
w 5° sta y beyond 21 days in the 
Hospital, for review by Medicaid officials. 

R ecords: There was no report on this 

Commit tee, but Dr. Halpern asked that a 
psychiatrist be appointed to the Committee. 

Dr. Alexander will appoint one. 

Infection Committee^ Dr. Silberstein reported 
that evaluation of Hospital sanitation was no'" 
e * n “ discussed at Committee meetings. He 
asked that Directors of Services t v. 

bow they wish their isolatl^casefha^d^ed° W 

is being C revised? XrC>1 manUal preSently ^ use 

^ . Hoc Com ^tee on Inhalation ThPr^v ’ 

d £‘? y re P° rted on items discussed at th- 
last meeting of this Committee, namely? ?he 
appointment of Dr. Paglia as director of the 
epartm.ent; what fees are to be charged and ho- 

Dr ey paaiia° and^ 1 ??' W J at co *?ensation to 
disso?^™’-^ finally the possibility of 
f ? g the .P rese ^t Committee and namin- 

Dr ?agUa C ° m Afr ee ;- SUCh *>nm±ttee to include 
t; nn ? S la ’ Arter discussion a motion was mac- 
seconded and passed to dissolve the present 
Committee and to name a smaller one.* 

Dr' tln^d e t r r rea K 1 ® tters of resignation from 
n * aH 1 ? V/ingebach - Consultant - Heurosurga 
Dr. Allyn Ley - Consultant - Hematology 


Dr. Kaufman recommended that Dr. Jer: 
be advanced from Associate Attending 
Attending Physician in Medicine. 


Edelman 


These resignations and promotion were accepted 

ttf‘1^e C r Cil f ° r 
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WU..WAA uoiicjlrum- uec . 14 , 1971 meeting 


Report of the Chief 
of Staff 


Report of Executive 


Business: Dr. Kalpern speaking for his colleagues in th 

Department of Psychiatry, expressed dissatis¬ 
faction with correspondence related to the 
recent annual appointment letter and requests 
proof of malpractice insurance . 

Dr. Halpern was Informed that this nat-^r 
. . . _ ^ . was bein ? reviewed and revised. 

There aeing no further business the meeting adjourned at 5:00 p.n. 


Dr. Alexander had no report to make, but he 
®^ggosted tnat anyone who had items he wishe 
to have on the agenda for Medical Council me 
see Mrs. Ramirez prior to the day of the 
meetings. 

Mr. Stolnacke reported that the Long Range 
Planning Committee would be expanded to inclu 
several members of the Medical'Staff and Boar 
of Managers. 

The Board of Trustees authorized the hiring 
of the consulting firm of Cresap, McCormick 
and Pa & et i.o conduct a survey in conjucrion 
with the Long Range Planning . These .consult 
will meet_with members of the Medical Staff o 
the next few months and their survey is expec 
to be completed by April, 1972. 


Charles'' J. "Alexander . M.D. 
Chief of Staff 
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EXECUTIVE COMMITTEE 
January 4, 1972 


A special session of the Executive Committee of United 
Hospital was called for the evening of January 4, 1972. 
Charles R. C. Steers presided. 


Attendance: 


Staff: 


Guest: 


Richard W. Dammar.n 
Frank M. Donahue 
Jack Gantz 
David E. Gile 
H. Clay Johnson 
Mrs. Thomas H. Lane 
Lawrence Marx, Jr. 

Mrs. Emil Mosbacher, Jr. 
Richard A. Stolnacke 

Russell A. Arent 
John 0. Parker 
Mrs. Barbara Poole 
C. Jonathan Shattuck 
Gary N. Wiessen 

Lawrence Eassett 


The chairman explained that Organization Resources Counselors 
and Administration had recommended that the wage and salary 
program be increased the maximum, of the limit permitted , 
under Phase II of the federal Wage £ Salary guidelines. 

The chairman explained that the presently proposed increase 
was envisioned in the 1970-71 operating budget and was 
scheduled for implementation on August 22, 1971. President 
Nixon's ammouncement of the wage and price freeze on August 
15, however, deterred such implementation. The chairman 
introduced Mr. Lawrence Bassett of Organization Resources 
Counselors to review present conditions at United and 
neighboring hospitals regarding wage and salary programs. 

Mr. Bassett expressed urgency in the implementation of 
United Hospital's deferred program as outlined in his letter 
of December 13, 1971 to the Director of Personnel. A 
copy of this letter is attached to these minutes. 


• r 
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^se?;ni« > s t rsrand t iii^j he n “ scaie ?«« ™ 

as the labor market stabfli* reqU1 5 C r ? V3sion in ni <J 1972 
patterns develop. He furth^ 6 • ^ un i° n ne eotiating 

Si-sij^ss^srtS r“p~Ku,r 

supervisory personnel base/upon SjESiS*^ 2** 


The Director of Financial Services submiti-raa 
conservative projections of ^relsL aJl th/ r ?P? rt with 
rate, the effect of a 6 % increJH rein * u rse:ncnt 

potential sources of on-v, if. ? 8 ? roori rates and other 
collection procedures. °A copy of c °? tainment credit 
attached. This report rov*f?L£Jf‘ Rent's report is 
an increase in case in 19 72 ir th« at the ^ H °spital expects 
offsets the cost of the new T of $528 > 5 °0 which 

is estimated to be $36 3,376. & d salary P r °gram v/hich 

* I 

proposed waze^and^flarv^rnr aad unanimously passed, the 
in accordance with 

recommendations°of * theCredential - £ ons ^ ratio " of the 


112A .• - 


T- . ... 17. 117^ 

j X i i A. L r r utt, H.D. 

!>.; : .-ovic f:k, vw Voik 1 d 5 *) 3 

l.\..-r i3r. Co 

{iixrr cue c«tiiii««*i of the vecomwndaiions ol the 
cr..*.orjtir.ii. Co. ttco onu the i .m.icaX Council, the 
Fc-v-ci of Trustees of United Hospital lias denied your 
application to;- r.cOieul staff privileges. 

j;» you wish to pr*isanv your position in ref-ard to tl.o 
ocii-'.O. o'" your application. you nay request a hr«uvi»jj 
t , 1 ..-:,.i (.'onicrcncA Cor.u.it'ccc*. Such hcanni' 

, . • -v *. •, . *| j . . • w.4 -4**«*r* ”»*»*,'• 1 > fl /'•!•• 

cciivi O provit'.vu/' such request is forthcor.inp. within 10 
days of tl*«; date of tit in letter. , 

In the event ;»c do not receive your reqysst to appear 
f 'ore t',? Joint Cor r dtt?o within 3.0 days 

~~i • . ^^ r -tJ’.is letter, we. v.’ill aesuvs that you 
have aoe -et -a ti>* uoavd's decision ami do not desiic 
to pursue this rotter further. 

Very iruly yours, 


Hi• d A. rtOnncko 
I;? • ct. i vs D.i ! -ctrr 


'■ j\ r r, :« 


£Vrti 6 lT "D" 


\ \ > \ \ \ * \ 
» 

• • 
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i ebrua-y il> i X'M* 


Uillicrr. A. 1 !.!). 

3 ? 0 Cl;; l'.l 5. n Avc n lie 

a . • • • • . • > ^ ^ 


be . u* Dr . L. irre tt: 

*t / i , with v«ur letter of <Ti’IHi’T; 1 2M , li’/? 

7 v (i v• J liv this office on J. u-.ir y 2Gth> pj-ahnc be 
c-dvisictl that r heradnr. before Che Joint Con'.crcnco 
tcrviittfo of the I’or.nitol will bo hold on Wcdner.dr.y, 
February li., 1 ‘>7? of" C :00 p.n, in Uwift Audi fori m:i 
for yovi to present your position end testimony in ro- 
f.ni-J to the denial of your application J:or nodi cal 
staff privi7.cr.on. 

JiHJ llCurJil> ViXJA. *>v. * * ••-_ 

order to p;r;vLt ful3 disclosure viithout r-cr.nrd to 
strict procedural mil on. 

At the conclusion of the hecrinp the Joint Conference 
Co:.tattoo ui U consider ell »..r.ttors: pvrsented cm* will, 
within X!» days of curb honriuj;, indicate* ii~ rc-corr-endu- 
tionc to the lion id of Trustees who will. as coon nr. 
possible thereafter, notify you of itw deedaion. In 

i' .o ;.nii Jii i?'i-i*.•..•»!.. ‘ * v-. \ •;*" , 

following is c yujwy of the coi'Sidcveij.u:.:; v/mc.i leu 

1e the denial of your application: 

You)* ap**j 1 cation for privi lores at ihe i capital 
va *rt: bee. tr.e of your fai lure to provide 
ycnueund BurrievJ inforration f> Mew CilJoru 
Hospital ; v<«ni uiscrcp.jiciea be .tweei. state:- ur.tu 
on your avpJ i *■ it Jot. me Proratin'*. noon lrcoi-e: 
of l*jnt*'il lionuj t.*': rest oh arret, o' abortion for 
v.hivh voa ivditfl-'s! :«.«! fc** ib>!« you pleat ui 

•» f.r ,*r' ! t: -uj ••riv-' , :l 

obtorv. Cions* by . vJ.hcjT, cf the r.e:’. J cal nt.t/t of 
the hospital re;..iTvinr your conduct met activities 
in iJu- hor.ritiu. 
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hcrratt, 11. J">. 
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li you huvts i:»iy tu<os l.i.c»3 with rc rare* to the above 

r.ny venaon, you are unable to attend the hearing on 
tlsn date ;*nclouted r.bove, ;.i least throe days iir.tice 
ol.oti 1 r.i Ii *.1 ven rt» that nJl interested parties ran be 
tinejy ratified. 

V'.-ty j yot’f.i, * 


/.«’*!■ ar«s h’oole (Mrs .) 
/rr-i r.tauu Sccretrry 
board or Trustees 


»/ 
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UNITED hospital 
P ort Chester, fl.y. 

JOINT CONFERENCE COMMITTEE 


i97? J a°{ n 5jr p fC m'"“ °" March 27. 

Purpose of concluding the matter n Conference Room for the 

cerning the denial of medicalstaff Jli B ? rrett * s appeal con- 
Dammann, Chairman, presided ff priv,le 9 es - Richard W. 


Attendance: 


Prop the Staff: 


jrj)?£ les «*, Alexander, M.D. 
Anthony Balchunas, M.D. 

H. Cl ay Johnson 
Edwin Kaufman, M.D. 

Mrs. Thomas Lane 
Eugene Seanor, M.D. 

Richard A. Stolnacke 
David A. W. Wilson, M.D. 

Mrs. Barbara Poole 
Robert A. Wild, Esq. 


for the years S lS63 t through t 1966 er « 1 ° nS perfornied b y Dr. Barrett 
February 16. ,972. JJ™'“lorwar^d'VS!"'! t,, ‘ 0r ' Efreu^n 
Since no request ® • Barrett and his coun^pi 

meeting be scheduled at which 1 *[f° n that another 

application would be pIresentedin, 'Z I!•** te ' rii31 P er Cinent to his 
closed on March 17, 1972. ’ the hear,n 9 was automatically 

Corami ttee! n the li Mjdicai 1C Co2n?il h an t d t fhe P E ri ° r f- t1ons of the Credentials 

^ ^r„er^5%S X Ih C r^ cu C ??;:« e L?ftIe f, } 0 T d 


(7 

/V-Zv^-r/ fj). _ 

Richard W. uammann, ChaiTitn 


• > 

• r 
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UNITED HOSPITAL 
Port Chester, New York’ 


EXECUTIVE COMMITTEE 
April 17, 1972 


A special meeting of the Executive Committee was held on Mon¬ 
day, April 17, 1972 at 0:00 P. M. in Swift Auditorium. The 
Chairman, Charles R. C. Steers, presided. 


Attendance: 


Staff: 


Paul Adler 

Charles J. Alexander, M.D. 

Richard W. Dammann 

David E. Gile - 

Jack Gantz 

George Haley- 

Mrs. Harvey Kelsey, Jr. 

Mrs. Thomas Lane 
Anthony J. Posillipo. 
William M. Rees 
James A. Sudbay, M.D. 

Calvin H. Douglas ^ 

John Owen 
Mrs. Barbara Poole 
C. Jonathan Shattuck 


The purpose of the special meeting was twofold: to act upon the 
recommendation of the Joint Conference Committee that the appli¬ 
cation of Dr. William A. Barrett for medical staff privileges at 
United Hospital be denied; to act upon the recommendation of the 
Finance Committee that the Rowena Lee Teagle School of, Nursing 
be closed. 

The Chairman of the Joint Conference Committee reviewed in detail 
the facts pertaining.to.the denial of Dr. Barrett's application as 
recommended by the Credentials Committee on November 3, 1971, the 
Medical Council on December-14, 1971, and the Executive Committee 
on January 3, 1972. Dr. Barrett was notified of this decision on 
January 17, 1972. 

In keeping with the bylaws of the medical staff. Dr. Barrett 
was permitted to request an informal hearing before the Joint 
Conference Committee to present testimony pursuant to the denial 
of staff privileges. This request-was honored by a meeting of 
the Committee on February 16, 1S72. Dr. Barrett and his counsel 
requested additional statistics pertaining to operations at United 
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.Executive Committee 
April 17, 1972 


Hospital between the years 1963 and 1965. 

The hearing was adjourned but held open to permit a summary of 
statistical information to be forwarded to Dr. Earrctt on Feb¬ 
ruary 2S, 1972. Dr. Barrett was also advised that if he wished 
to respond in regard to this.additional information, notice 
should be given within .seven days, or March 3 , 1972 . Subsequent¬ 
ly, the transcript of the proceedings of February 16, 1972 was 
forwarded to Dr. Barrett's counsel and the seven day period ex¬ 
tended to March 10. 


. Barrett was notified by the Assistant Secretary of the Board 
of Trustees on March 16 ,. 1972 that.sir.ee no request for a further 
hearing had been lorthconmg, the Joint Conference Committee con¬ 
sidered the matter closed, would convene promptly to consider the 
material presented earlier, and make its recommendation to the 
Board of Trustees or its Executive Committee-as soon thereafter 
as practicable. 


The Joint Conference Committee convened on March 27, 1972. It 
was unanimously concluded that the prior actions of the Credentials 
Committee, the Medical Council and the Executive Committee he 
affirmed. The recommendation was to be presented to the Executive 
Committee as promptly as possible. 


The Chairman of the Joint Cbnference Committee further reviewed 
m®robers of the Executive Committee pertinent background 
material, thoroughly clarifying and responding to all questions. 

Upon motion made by James A. Sudbay, M.D. and seconded by George 
Haley, the recommendation.not to appoint Dr. William A. Barrett 
to the medical staff of United Hospital was unanimously approved. 


*he second item of business to come before the Committee was the 
consideration and recommendation of the Finance Committee on 
April 10, 1972 that the Rowena Lee Teagle School of Nursin<* of 
United Hospital be closed as soon as practicable. 


The Chairman reviewed earlier recommendations by the Consultants 
of Cresap, McCormick 6 Paget in January 1970. Since the School 
of Nursing is presently operated at an annual loss of $150,000 
it was deemed financially judicious to expedite this decision. ' 


A summary of actions which would be undertaken relative to the 
phasing out of the School was distributed and discussed and is 
attached to these minutes. 
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Execut-ive Committee 
- April 17, 1972 


The Committee suggested that the President contact the Te^in 
Foundation os promptly os possible to dino'u“ thij IcUon? 6 

The Chief of Staff indicated that the Medical st-ff win k 

?h2 a So w sch“ sc?,srs*^ „ ith 

«°iftonofio” °4 th 5 Ci, ' ,rent bodorgroduote clfss, Ud ?Sot 
tor the rli? of ^7? iJ°thf ” t; asen 5 “udont and those accented 

in othe/s^oSL^’^r^Slor^runln^^^Sed?^ 11 -" 1 

~J=i3er S?‘K!3^ SI 

The items listed in the summary of phasing out actions up PO 
reviewed and approved. A press• release Sn? h» I™ Z , 
Community Relations Department for review’by the' President^ncT 

S^J&i'srsiiZSsESr pri ~ “ 

ss-sss:: z. 
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i, _ 

Richard W. Dammann, Secretary 
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Hoy 3, 1972 


Killian A. Barrett. 1*.D. 

310 Clef1 In Avenue 
f'.ar'aronock, New York 10943 


Dear Dr. Barrett: 

After due consideration of the recorxendatlons of the 
Credentials Conr.1 ttce and the radical Council and after 
consideration of the recornendatlons of the Joint Con¬ 
ference Connlttee and the proceedings had before such 
CoitskiI ttee, United Hospital has denied your application 
for medical staff privileges. 

Very truly yours, 


Richard A. Slolnackc 
Executive Director 


RAS/bp 

cc: Jeremiah Gutrian, Esq. 

t 

i 

i 

/ 
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ARTICLE III 

APPOINTMENT TO THE MEDICAL STAFF 

Section A - Qualifications : To be eligible for appointment 
to the Medical Staff, an applicant must be a graduate of a 
Medical School approved by the American Medical Association; must 
be licensed to practice in the State in which he resides; must 
be qualified for membership in his local Medical Society; and must 
have his main office within the service area of the Hospital. 

Section B - Ethics: Each applicant for appointment to the 
Medical Staff shall sign the following pledge: "As a condition to 
my appointment to the Medical and Dental Staff of United Hospital, 

I promise to abide by its By-Laws and Rules and Regulations and 
«o conduct myself in an ethical manner according to the Principles 
of Ethics of the American Medical Association. I also promise to 
refrain from the practice of paying another physician, either 
directly or indirectly, any part of the fee received for 
professional services". 

Section C - Term of Appointment: Appointment and reappointment 
to the Medical Staff shall bo for a term of one year or<~-in the 
case of an interim appointment, to the end of the then current 
Hospital year. 

Section D - Procedure for Initial Appointment: Applications 
for initial appointment to the Medical Staff shall be presented in 
writing on the prescribed form and shall sot forth the qualification 
and recommendations of the applicant as well as the pledge required 
by Section B of this Article. The application shall be submitted 
to the Administrator, who will transmit it to the Credentials 
Committee. The Credentials Committee shall meet with the applicant 
for the purpose of assessing his qualifications and characteristics 
and acquainting him with the situation pertaining to his pro/essiona' 
opportunities in the community. The Chairman will report to the 
Medical Council the findings and recommendations of the Credentials 
Committee which shall be made as soon as possible but not later 
than three months following receipt of the application. If a 
recommendation or deferral is made by the Credentials Committee, 
it shall be followed by a later recommendation to accept or reject 
the application at the next monthly meeting dr the Medical Council. 
Following receipt of the final recommendation of the Credentials 
Committee, the Medical Council shall promptly submit to the Trustees 
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its recommendation with respect to the application, such submission 
to bo made by the Chief of Staff. The Administrator will notify 
the applicant of the action taken by the Trustees. 


Section E - Procedure for Re-appointment: x^e Medical Council 


shall annually submit to the Trustees recommendations for re¬ 
appointments to the Medical Staff in sufficient time to permit the 
Trustees to make such appointments prior to the beginning of the 
next Hospital year. 


Section F - Nature of Appointment: A 11 appointments and 


re-appointments to the Medical Staff shall include a designation 
of the Staff category; grade of Service; Division of Service;- and 
type of privileges for which the appointment is made, said 
privileges to be determined as provided in Article Vll hereof. 


Section G - Appeals: in cases of rejection of an application 


for appointment or non-renewal or cancellation of an appointment, 
the applicant shall be afforded the opportunity of appearing and 
stating his case before the Joint Conference Committee, the members 
of which will thereafter make their respective recommendations to 
the Trustees and to the Medical Council as the case may be. 


Section H - Emergency Appointment: 


__In cases in which the life 

of a patient is in immediate danger and in which delay in 
administering treatment might increase such danger, the Administrate 
after conference with the Chief of Staff, has the authority to make 


an appointment to the Medical Staff providing temporary privileges 
for the Attending physician or for a Consultant. In any such case 
the Chief of Staff shall give an authoritative opinion as to the 
competence and ethical standing of the physician so appointed arid 
the exercise of such temporary priyileges he shall be under the 
direct supervision of the Chief of Staff. Emergency appointments 
will not be granted to attend more than four patients in any one 
year and after this number of appointments tire physicist^ will be 
required to receive a regular appointment to the Medical Staff 
before being allowed to attend additional patients in the Hospital 


rn 


Section I - Retirement Age: No physician shall be eligible 


for appointment or re-appointment to the Attending Staff if his ago 
is 65- years or over. This provision shall not apply to the Honorary 
category of the Medical Staff. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NUV7 YORK 


WILLIAM A. EARRETT, M.D., 
- agninut - 


Plaintiff, 


UNITED HOSPITAL; RICHARD A. STGLNACHE, 
Executive Director of United Hospital, 
individually ?.r.d in hin official capacity; 
ALFRED D. GRANT, M.D.; JAMES A. SUDEAY, M.D.; 
EUGENE WASTER MATS, M.D.; J. DOUGLAS EALLCCK, 
M.D.; H. CLAY JGUISCN; WILLIAM H. J2M1IKGS; 
CHARLES R. C. STEERS; WILLIAM REESj JACK 
GA1VT2; RICHARD D. LOMBARD; DAVID GILL; 

RICHARD W. DAMDXN; MRS. TEC MAG H. LANE; 

EDWIN K. KAUFMAN, It.D.i CHARLES J. 

ALEXANDER, N.D.; ANTHONY BALCiJUMAS, M.D.; 

H. EUGENE SEAI.OR, M.D.; DAVID A. WILSON, 

M.D.; JC121 II. DALE, .TR., M.D.; LEO T. 

DELANLY, M.D.; MRS. EDNA DEL2I0, R.N.; 

WILLIAM C. FELDS, M.D. ; ABRAHAM L. 

I1ALP3RN, M.D.; MRS. HARVEY 1XL3EY; 

LAWRENCE MARX, JR.; MRS. EMIL K0S3ACK3R, 

JR.; MARTIN LSCHIS, M.D.; JOEL J. 
.SCHKARXEtlCI, M.D. ; JCS2PH SIL1J2ASTEIN, 

M.D.? DAVID A. W. WILSON, M.D.; C. 

JONATHAN fiATTUCE; SAKJEL DRAGO, J.D.; 
VIRGINIA HACGir.TY, M.D. ; PHILIP RENSEN,. 

M.D.; SHE.13Y LIVER, M.D.; HAROLD ROTH, 

M.D.; JACOB SHRAGOVIITZ, M.D.; and 
RONALD DEE, M.D., 

Defendants. 


NOTICE OF MOTION 


73 CIV. 1710 
Judge Arnold Eiaun.an 


--------------------- - x 

S I R Si 1 

PLEASE TAKE NOTICE that upon the annexed affidavit 
of CHARLES J. ALEXANDER, M.D., sworn to the 29th day of June, 

1973, end upon all the papers, pleadings, and proceedings 
heretofore hud herein, the undersigned will wove thie Court 
at Room 70G bofora the Honorable Arnold Bauman, at tho United 
States District Court Houso, located at Foley Scraare, in tho 
Borough of Manhattan, City and Stato of Now Ycrfc, on the ninth 
Cay of Auguot, 1973, at 9i30 in tho forenccn of that day or as coon 
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thereafter ns counsel can be heard for an Order pursuant to 
Rule 12(b)(1) and Rule 12 (b)(6) of the Federal Rules of Civil 
Procedure, for judgment on the pleadings and dismissing the 
complaint on the grounds that there is no subject matter juris¬ 
diction, that tho complaint fails to state a cause of action, 
and that the action is barred by tho statute of Limitations, 
and for a further ordor extending tho defendants' time to 
answer the complaint herein until ten (10) days after the 
within motion is decided by thio Court, if decided unfavorably 
to tho defendants, and for such other and further relief as to 
this Court may 6eem just and equitable including the direction 
of tho filing of tho annexed Stipulation oxtending tho time for 
the defendants hereinafter named to answer or otherwise movo 
against the complaint until July first, 1973. 


Datedt White Plains, New York 
June , 1973 

Yours, etc., 

CLARK, CAGLIARDI U KILLER, ESOS. 
Attorneys for Defendants GRANT, 
SUDBAY, WASHERMAN, KAUFMAN, 
ALEXANDER, BALCHUIIAS, S MANOR, 
DELANEY, FELCH, KALPERN, 
NEccnis, sc:r.vARTzr.AN, 
SILBERSTEIN, WILSON, DRAGO, 
HAGGERTY, JENSEN, LEVER, 

RCTH, SHRACCWITZ and DEE 
Office and P. O. Address 
175 Main Street 

White Plains, New York 10601 
914 - 946 - 8900 

TO i By___ 

LEVY, GUTMAN, GOLDBERG & KAPLAN, ESQS. ^ onr Y **• Kliicr 
Attorneys for Plaintiff 
Office and p. 0. Address 
363 Seventh Avenue 
Now York, New York 


HAYT, HAYT, TOLMACH & LANDAU, ESOS. 
Attorneys for Co-Defendants 
55 Northern Boulevard 
Great Nock, New York 11021 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT 


X 


WILLIAM A. BARRETT, M.D., Plaintiff, 

- against - 

UNITED HOSPITAL; RICHARD A. STOLNACKE, 73 CIV 1716 

Executive Director of United Hospital, 

individually and in his official capacity; judge Arnond Bauman 
ALFRED D. GRANT, M.D.; JAKES A. SUDLAY, 

M.D.; EUGENE VASSERMAN, M.D.; J. DOUGLAS 
HALLOCK, M.D.; H. CLAY JOHNSON; WILLIAM H. 

JENNINGS; CHARLES R. C. STEERS; WILLIAM 
REES; JACK GANTS; RICHARD D. LO'SARD; 

DAVID GILS; RICHARD W. DAKMON; MRS. THOMAS 
H. LANE/ EDWIN H. KAUFMAN, M.D.; CHARLES J. 

ALEXANDER, M.D.; AJ7THOITY UALCITUNAS, M.D.,; 

H. EUGENE SEANOR, M.D.; DAVID A. WILSON, 

M.D.; JOHN H. DALE, JR., M.D.; LEO T. 

DELANEY, M.D.; l CIS. EDNA DHLEIO, R.U.; 

WILLIAM C. FELCH, M.D.; A3RAFAM L. IALPERN, 

M.D.; MRS. HARVEY KELSEY; LAWRENCE H-ARX, JR.; 

MRS. EMIL MOSBACHSR, JR.; MARTIN ITESCIHS, 

M.D.; JOEL J. SCKART2!A», M.D.; JOSEPH 
SILBERSTEIM, M.D.; DAVID A. W. WILSON, M.D.; 

C. JONATHAN SHATTUCK; F.AJRJHL DRAGO, M.D. ; 

VIRGINIA HAGGERTY, M.D.; PHILIP JENSEN, M.D.; 

SHELBY LEVER, M.D.; HAROLD ROTH, M.D.; 

JACOB SHRAGOWITZ, M.D.; and RONALD DHE, M.D. 

Defendants. 

-------------------- - x 


STATE OF NEW YORK ) 

I set 

COUNTY OF WESTCHESTER ) 

CHARLES J. ALEXANDER, M.D., being duly sworn, deposes 

and sayst 

1. I an the Chief of Staff at United Hospital and a 
defendant in this action and make this affidavit in support of 
the motion by the defendants named in the notice thereof to 
dismiss the complaint cn the grounds that the Court lacks 
jurisdiction of the subject mattor, the complaint fails to 
state a cause of action, and the claims therein are barred by 


fl 




the statute of Limitation!!. 

2. The defendants on whose behalf this motion is 
being made have received an extension of time to answer or other¬ 
wise move against the complaint until July first, a copy of which 
extension is annexed horoto as EXIUDIT A. 

3. I am advised by my attorneys that the attorneys 
for co-defendant UNITED HOSPITAL and other defondants in this 
action have made a similar motion returnable before this 

on the same date as tho instant motion. Your deponent joins in 
that motion on bohalf of the defendants listod in the Notice of 
Motion. 

4. The facto are briefly as follows. Dr. Barrett, 
the plaintiff heroin, was prior to 1966 a medical staff merabor 
of tho United Hospital for approximately twenty years. Upon 
information and boliof in September of 1966 Dr. Barrett was 
arrested and charged with criminal abortion in violation of tho 
then Sections 125.40 ot seq. of the Penal Law of the state of 
New York. I am advised that violation of the aforementioned 
sections of the Penal Law is a Class E felony. 

In August of 1968 Dr. Barrett upon information and 
belief plod guilty to tho crime of assault in the third degroe in 
full satisfaction of all charges then pending against him. in 
September of 1968 the Board of Trustees of United Hospital voted 
not to reappoint Dr. Barrett to tho Medical staff of the Hospitnl 
for the year 1969. In April of 1969, Dr. Barrett's licenso to 
practice medicine in the state of New York was revoked by the 
Commissioner of Education upon rocoiunendatlon of the State Board 
of Regents. 
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Thereafter, upon Information and bolief, on Fobruary 4, 
.1971, Dr. Barrett's license to practice medicine within tho 
State of New York was restored, effective July 1, 1971. On 
February 10, 1971, Dr. Barrett wroto to the United Hospital to 
request admittance to tho Medical Staff at tho Hospital as of 
tho date of the restoration of his Hew York Stato license. 
Thereafter, the Hospital's Executive Director, Mr. Stolnacke, 

Bent a formal application form to Dr. Barrett and advised him 
of tho Hospital'o procedure with relation to Medical Staff 
appointmento. Essentially, tho By-laws of the Hospital in effect 
at that time relating to medical appointments required that tho 
application form bo submitted to tho Administrator, who in turn 
transmits it to the Credentials Committee. Tho Credentials 
Committee considers the application and then makes a recommenda¬ 
tion of acceptance or denial to the Medical Council of tho Medical 
Staff. Tho Medical Council in turn considers tho recommendation 
of the Credentials Committee and makes a recommendation to tho 
Board of Trustees which is empowered with the final authority on 
the application. In case of rejection, the applicant may avail 
himself of the opportunity of appearing and stating his case 
before the Joint Conference Committee, if he desires. (A copy 
of that portion of tho By-laws in effect at tho time of Dr. 
Barrett's application portinont to an application for appoint¬ 
ment to tho staff is annoxed to these papers as EXHIBIT B.) 

Dr. Barrett submitted his application and was inter¬ 
viewed by Dr. David Wilson, Director of surgory, at the request 
of the Credentials Committoe. His application was then forwardod 
to tho Credentials Committee. The Credentials Committee roviewod 


» 
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the application and eomotlme in lato Juna of 1971 advised Dr. 
Darrett that they could not act upon tho application until they 
rocoived further information which they requested Dr. Barrett to 
provide as soon as possible. A portion of the requested infor¬ 
mation was not supplied by Dr. Larrott until October, and the 
remainder wac never supplied. Thereafter on November 3, 1971, 
the Credentials Committee mot to formally consider Dr. Barrett's 
application. Aftor duo consideration, the Credentials Committee 
voted unanimously not to recommend Dr. Barrett for staff privi¬ 
leges at the United Hospital. (A copy of tho minutes of the 
Credentials Committee meeting of November 3, 1971, is annexed 
to these papers as EXHIBIT C.) 

On December 14, 1971, the Medical Council of the Medical 
Staff of United Hospital met to consider plaintiff's applica¬ 
tion for staff privileges. After considering the recommendation 
of the Credentials Committee, the Medical Council also determined 
not to recommend Dr. Barrett for staff privileges. (A copy of 
tho minutes of the meeting of the Medical Council of the Decem¬ 
ber 14, 1971, is annexed to those papers as EXHIBIT D.) 

On January 4, 1972, tho Exocutivo Committee jf tho 
Board of Trustees met to consider Dr. Barrett's application for 
staff privileges. Aftor duo consideration of this matter and 
tho recommendations of tho Credentials Committee and the Medical 
Council, tho Executive Commltteo decided not to recc...' , ond 
appointment of Dr. Barrett to tho staff. (A copy of the minutes 
of the Executive Committee meeting of January 4, 1972, is annexed 
to these papers as EXHIBIT B.) 

I » 
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Thereafter, the Doard of Truotoes of United Hospital 
acting upon the recommendations of the Credentials Committee, 
Medical Council, and Executive Committoo of the Board of Truotoon, 
and upon duo consideration, denied Dr. Barrett's application for 
Modical Staff privileges. Dr. Barrett was advised that hie privi¬ 
leges were deniod by letter from Mr. Stolnacko dated January 17, 
1972. (A copy of this lottcr is annexed to these papers as 
EXHIBIT F.) 

Thereafter on January 24, 1972, Dr. Barrett requested 
a hearing before the Joint Conference Committee in accordance 
with the By-law provisions as aforementioned. On February 10, 
1972, a lettor wan forwarded to Dr. Barrett advicing him of tho 
specific reasons for hie denial of staff privileges. (A copy of 
this letter is annoxod to these papers as EXHIBIT G.) 

The hearing was held before tho Joint Conference 
Committee on February 16, 1972. Dr. Barrett was present and was 
represented by his present counsel. At this hearing. Dr. Barrett 
was afforded tho opportunity to state his case for appointment 
to the Medical staff. (A copy of the transcript of tho hearing 
before the joint Conference Committee held on February 16, 1972, 
is annexed to plaintiff's complaint already filed with this 
Court as Exhibit D.) At the conclusion of the hearing. Dr. 

Barrett was givon the opportunity to request a further hearing 
or submit furthor materials in support of his position. 

On March 27, 1972, the Joint Conference Committee 
convened for tho purpose of considering the results of the 
hearing held on Fobruary 16, 1972. Having noted that Dr. Barrott 
siado no request for a further hoaring and submitted no further 
materials on his behalf, the hearing was deemed closed, and, 

- 5 - 



129A 


after duo consideration* the prior actions of the Credentials 
Committoe, Medical Council, end Board of Trustees with respect 
to Dr. Barrett's application wore confirmed, and a recommendation 
that Dr. Barrett be denied staff privileges was forwarded to the 
Executive Committee of the Board of Trustees. (A copy of the 
minutes of the meeting of the Joint Conference Committee of 
March 27, 1972, is annexed to these papers as EXHIBIT H.) 

On April 17, 1972, the Executive Committee of the 
Board of Trustees approved the recommendation of the Joint 
Conference Committee. (A copy of the minutes of the April 17, 
1972, meeting of the Executive Committee of the Board of Truetceo 
is annexed to those papers as EXHIDIT I.) This recommendation 
of the Executive Committee was affirmod by the Board of 
Trustees at their next rogular meeting and on May 3, 1973, Dr. 
Barrett was advised by the Executive Director that his applica¬ 
tion had been denied. (A copy of Mr. Stolnacke's letter of May 3, 
1972, is annexed to these papors as EXHIBIT J.) 

Thereafter, in May of 1973, this lawsuit was instituted 
against the various defendants named in the caption. The majority 
of these defendants are the persons who sat on the various 
committees which considered Dr. Barrett's application as afore¬ 
mentioned. with respect to tho doctors on whose behalf I am 
submitting this affidavit, 2 am advised that none was served with 
process in this action prior to May 15, 1973. 

5. The United Hospital is a private, self-governed, 
nonprofit organization Incorporated under tho laws of the State 
of New York. Ae with any hospital located within this State, 
United Hospital is subject to Intricate state regulation and 
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inspection pursuant to the New York Public Hoalth Law. In the 
past, United Hospital has availed itself of Hill-Burton fundo 
in the construction of a new wing and, of course, participates 
in the Medicare and Kedicald programs. 

6. However, the management of the internal affairs 
of the Hospital is eololy the responsibility of the Hospital 
and its staff. The Trustees, officers, and members of the 
various governing committees are cither doctors on the staff or 
prominont members of the local community. The State is in no 
way connected with the management of the internal affairs of the 
Hospital. The appointment of physicians to the staff is purely 
the private domain of tha Hospital and its internal governing 
body. The State does not encourage, promote, support, or associate 
Itself in any way with the Hospital's rules and methods for 
selecting physicians for the staff. The Stato does not pass 

upon or approve the By-laws relating to appointments to the staff. 

7. Since the matter of Dr. Barrett's denial of privi¬ 
leges to the Medical Staff is a private Hospital matter not 
subject to State or Federal involvement, it is roost respectfully 
submitted that the complaint dooo not state a cause of action and 
this Court has no subject matter jurisdiction over this action. 

X am advisod by my attorneys that in the caso of Mulvihill v. 
Butterflold Memorial Hospital , 329 F. Supp. 1020 (1970), cited 
in the accompanying Memorandum of L>aw, this Court on facte 
remarkably similar to the present action decided that there was 
no Federal Court jurisdiction in the mattor. 

8. X aa further advised by my attorneys that New 
York Courts uniformly will not interfere with the decisions of 
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private hospitals regarding the appointmont of staff members as 
long as the rules and regulations of the Hospital regarding such 
appointments are followed, with respect to Dr. Barrott's 
application, the By-laws and regulations of the Hospital were 
scrupulously followed. Tho Doctor's application was conscien¬ 
tiously reviewed by each committee charged with that responsi¬ 
bility. and each committoe, after independent review, recomraendod 
he bo denied staff privileges. Having preoidod over one such 
meeting myself, I roust state that as far a i I could observe each 
defendant actod in good faith and with only the best interests of 
United Hospital in mind. The transcripts and minutes of the 
various meetings at which Dr. Barrett's application wero dis¬ 
cussed are themselvoo adequate indicia that tho docioion to deny 
Dr. Barrett's admicoion to tho Medical staff was made only after 
serious consideration by all those chargod with reviewing appli¬ 
cations for staff privileges. 

9. As Mr. StolnacXe stated in Paragraph 5 of his 
affidavit submittod in support of co-defendant's motions, the 
By-laws in effect at the time of Dr. Barrett's application relating 
to appointment of doctors to tho Medical Staff met with the then 
existing standards of the Joint Comraiosion on Accreditation of 
Hospitals. Since the By-law requirements were followed in 
Dr. Barrett's case, it is most respectfully submittod that the 
discretionary decision of the Iloopital not to appoint Dr. Barrett 
to its staff is not subject to judicial roview. In any event, 
it is unfathomable to me that all of tho persons (noted and 
respocted doctors and rooroboro of the community, Z might add) 

t 
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who roviowed Dr. Barrett's application a« members of the various 
conunitteos abused their discretion in thin regard. Surely, the 
Hospital is allowed some discretion in determining appolntmento 
to the staff. Not everyone who holds a nodical license is auto¬ 
matically entitled to staff privilegco. The appointment of any 
doctor to the staff ia a matter requiring serious consideration 
by the Hospital. In all situations, the best interests of the 
Hospital are paramount. The minutes of the Credentials Committee 
meeting and the lotter of Mrs. Poole dated February 10, 1972, 
indicate the matters which concerned the Hospital with respect 

f 

to Dr. Barrett'8 application. His application was given every 
consideration. I submit that no fault can be found with the 
Hospital in denying his application in view of the circumstances 
presented. 

10. It appears that the major thrust of Dr. Barrett's 
action is to roquire the United Hospital to grant him privileges 
to its Medical staff. I am advised by my attorneys that under 
State Law such a mandamus proceeding must bo instituted within 
four months of the decision which is the matter in dispute. 

This action, however, was not instituted until more than one 
year from Mr. Stolnacke'e letter advising Dr. Barrett that the 
Hospital had finally determined to deny him staff privileges. 
Clearly, this action was not instituted within the time requirod 
by New York Law, nor even within a reasonable time thereafter. 

11. In sum, it is respectfully submitted that this 
matter is not a subjoct of Federal Court concern, nor is there 
any merit whatsoever to plaintiff's claims. Dr. Barrett 
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rocoivod full and fair consideration of hia application in 
accordance with the Hospital By-laws and it was denied for fair 
and just reasons, if tho voluntary members of the governing 
bodies of private self-governing institutions must fear extended 
litigation and possible financial consequences every time they 
deny staff privileges to a doctor, such volunteers will beccrr.o 
few and far botween, and the private self-governing hospitals 
will become a thing of the past. 

Wherefore, your deponent respectfully requests an 
order of this Court dismissing tho complaint on the grounds 
that this court lacks subject matter jurisdiction, tho complaint 
fails to state a cause of action, and that tho claims of the 
plaintiff are barred by the statuto of Limitations, it is 
further requested that the defendants herein be granted such 
other and further relief as may seem ju 3 t and equitable to this 
Court including costs of this proceeding. 


CHARLES J. ALEXANDER, M.D. 


Sworn to beforo me this 
e2^^day of June, 1973. 
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C 203—Stipulation Extending Time To Anawe». 


Juuu* ^lumbcxc. Inc . Law Blank puulishim 
BO r 'N&c Place at Uroaov. at. New York 


UNITED STATES XTDUint DISTRICT COURT 
SOUTHERN DISTRICT 


WILLIAM A. BARRETT, M.D., 


Index No. 73 CIV 1716 

Judge Arnold Bauman 


Plaintiff 


against 

UNITED HOSPITAL? RICHARD A. STOLNACKE, 
Executive Director of United Hospital, 
individually and in his official capacity? 

et al.. 


STIPULATION EXTENDING 
TIME TO ANSWER 


Defendant s 


as underlined on the 
attached sheet 


IT IS HEREBY STIPULATED that the time for the defendant/ to appear and to answer, amend 
or supplement the answer as of course or to make any motion with relation to the summons or to the com - 
plaint in this action, be and the same hereby is extended to and including the f i rst 
day of July, 1913. 


Dated: 


June 15, 1973 



Print Name Beneath Signature 

LEVY, GUTMAN, GOLDBERG & KAPLAN 

Attorney(s) for Plaintiff 


363 7th Avenue 
New York, New York 
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ARTICLE III 
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APPOIKTMliNT TO THE f-iEDICAL STAFF 

Section A - Qn .- ilif j cat ions : To be eligible for appointment 
to the Medical Staff, an applicant nust be a graduate of a 
Medical School approved by the American Medical Association; nust 
be licensed to practice in the State in which he resides; nust 
be qualified for membership in his local Medical Society; and i"> 
have his main office within the service area of the Hospital. 

Section B - Ethics: Each applicant for appointment to the 
Medical Staff shall sign the following pledge: "As a condition to 
my appointment to the Medical and Dental Staff of United Hospital, 

I promise to abide by its By-Laws and Rules and Regulations and 
to conduct myself in an ethical manner according to the Principles 
of Ethics of the American Medical Association. I also promise to 
refrain from the practice of paying another physician, either 
directly or indirectly, any part of the fee received for 
professional services". 

Sect i on C - Term of Appointment: Appointment and reappoi ntmer»‘ 
to the Medical Staff shall be for a term of one year or, in the 
case of an interim appointment, to the end of the then current 
Hospital year. 

Section D - Procedure for Initial Appointment: Applications 
for initial appointment to the Medical Staff shall be presented in 
writing on the prescribed form and shall set forth the qua3ificatior 
and recommendations of the applicant as well as the pledge required 
by Section B of this Article. The application shall be submitted 
to the Administrator, who will transmit it to the Credentials 
Committee. The Credentials Committee shall meet with the applicant 
for. the purpose of assessing his qualifications and characteristics 
and acquainting him with the situation pertaining to his profession*^ 
opportunities in the community. The Chairman will report to the 
Medical Council the findings and recommendations of the Credentials 
Committee which shall be made as soon as possible but not later 
than three months following receipt of the application. If a 
recommendation or deferral is made by the Credentials Committee, 
it shall be foilowed by a later recommendation to accept or reject 
the application at the next monthly meeting of the Medical Council. 
Following receipt of the final recommendation of the Credentials 
Committee, the Medical Council shall promptly submit to the Trusteed 
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its recommendation with respect to the application, such su‘j;;issic 
to be made by the Chief of Staff. The Administrator will notify 
the rpplirant of the action taken by the Trustees. 

Section E - Procedure for Re-appoint went: ?hc Medical Courjci 
shall annually submit to the Trustees recommendations for re¬ 
appointments to the Medical Staff in sufficient time to permit the 
Trustees to make sueh appointments prior to the beginning of the 
next Hospital year. 

Section F - Nature of Appointment: A11 appointments and 
re-appointments to the Medical Staff shall include a designation 
of the Staff category; grade of Service; Division of Service; and 
type of privileges for which Die appointment is made, said 
privileges to be determined as provided in Article VII hereof. 

- Section G - Appeals: in cases of rejection of an application 
for appointment or non-renewal or cancellation of an appointment, 
the applicant shall be afforded the opportunity of appearing ar.d 
stating his case before the Joint Conference Committee, the members 
of which will thereafter make their respective recommendations to 
the Trustees and to the Medical Council as the case may be. 

Section 11 - Emergen c y Appointmen t: i n cases in which the life 
of a patient isin immediate danger and in which delay in 
administering treatment might increase such dancer, the Administrat 
after conference with the Chief of Staff, has the authority to rake 
an appointment to the Medical Staff providing temporary privileges 
for the Attending physician or for a Consultant. In any such case 
the Chief of Staff shall give an authoritative opinion as to Die 
competence and ethical standing of the physician so appointed and ij 
the exercise of such temporary privileges he shall be under the 
direct supervision of the Chief of Staff. Emergency appointments 
will not be granted to attend more than four patients in any one 
year and after this number of appointments the physician will be 
required to receive a regular appointment to the Medical Staff 
before being allowed to attend additional patients in the Hospital. 
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Section I - Retirement Age4 No physician shall be eligible 
for appointment or re-appointment to the Attending Staff if his ago 
is 65-years or over. This provision shall not apply to the Honorar 
category of the Medical Staff. 


r' 
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THE CREDENTIALS COMMITTEE 

November 3, 1971 


The Chairr.tr. of the Credentials Committee, Dr. Alfred Grant 
presided, calling the meeting to order at 4:15 p.m. 


Present were: 


Dr. Samuel Drago 
Dr. Philip Jensen 
Dr. Shelby Lever 
Dr. Harold Roth 
Dr. Jacob Shracov/itz 


Mrs. Barbara Poole (Secretary) 


r-v~ rv.-: 


- rr ‘ purpose of the special meeting 

vas lO ciscjss the natter of Dr. Willian Barrett and his applica¬ 
tion for membership in the Medical Staff of United Hospital". 

As backgrcunf information to the meeting, the Chairman reviewed 
the file of the applicant. . ' ' 

A registered return-receipt requested letter was forwarded 
to the Executive Director of United Hospital on Februarv" 

^* -571 announcing Dr. Barretc 1 s intention to reoocn n* 1 *s 
office in Manaronec); on July 1, 1971 and recuestir.g" ' 

• application to resume surgical privileges an United Hos¬ 
pital as of that date. . • . 

The Executive Director sent an application forn to Dr. * 
Barrett informing hin of hospital orccedure whereby the 
application would be considered by the Credentials Committee 
which would make its recommendation to the Medical Council." 
Medical Council would, in turn, direct its recommendation • 
to the Board of Trustees for consideration and action. 


for an interview 


The doctor's application was sent directlv to the Executive 
Director. A copy was. submitted to Dr. Wilson at the time 
of the interview. 


• r*. 





by tlic't5i«rocj:or or ;»urc*iry instead:.*:: *:r-.u~ an ;ervj ....... 

been conducted on March 15, 1571. Dm. .Br.rrett' n reasons 138A 

for applying for privileges .*.t Uniter. Hospital wore dis¬ 
cussed aL that tine. Since he intended to return to Msm-aronac!*: * 
where he claimed he enjoyed a considerable following it would 
be necessary that there he n hospital in which he could prac¬ 
tice and refer patients. The Dir-stsr of Surcery advised 
Dr. Barrett that if his application was approved he would be 
on probation and under supervisor.. He reauested a list of 
major surgical procedures performed at the Kcw Milford, 
Connecticut, Hospital , the i.nstituticn in which Dr. Barrett • 

VMS presently enjoying privileges. The Director of Surcery 
further indicated in his report personal observations of 
Dr. Barrett's character and recommended careful considera¬ 
tion of the application. - *• 

The application indicated that Dr. Barrett received his 
medical degree from Syracuse Medical College, did his in¬ 
ternship at United Hosoital in 1940/41 and was licensed 
in the State of Hew York in 1942.' He enjoyed a rotating . • 

residency at United in 1941/42 and a surgical residency 
at Brooklyn Veterans in 195 4 ./dC. He is a fellow in the 
American College of Surneons. The application was re¬ 
questing general surgical privileges, excluding CU, and 
membership on the Courtesy Staff beginning July 1, 1971. 

As ar. addendum, to his application, Dr. Barrett indicated • 
that his‘ Mew York State license had been revoked on April 
14, 1969 after pleading cuiitv to a misdemeanor with an 
original charge of abortion which resulted in his staff 
appointment at United not being renewed in 1969 . h'is New 
York State license was to be restored July 1, 1971 with no 
probation period.' In making application for appointment to 
the medical staff of United Hospital, Dr. Barrett agreed to • * 

abide by its laws and by such rules and regulations as it 
may from time to tine enact. He specifically pledged that 
he would not receive from, or cay to another physician either 
directly or indirectly any part of a fee received for pro- ■ 
fessional services and he indicated full understanding that 
any significant misstatements ir./cr omission from his ap¬ 
plication would constitute causa for dismissal from the 
Staff; Dr. Barrett cave as references the names of Drs. . • 
Arthur Diedrick and Francis J. Murchy. • • . . 


Further to background, the Chairman stated that Dr. Barrett 
had been charged/p^r^orm.ing abortions on two-girls in 
September of i960. In June of 1963 hi was permitted to 
plead guilty to a reduced charce of simple assault. He 
received a suspended sentence by a Westchester Court and 
had his license to practice revoked by the State Board 
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of Regents follcv.-i.nr; raco::ror;.-.2ticr.s hr its discipline 
committee. and it.-; medical grio vzr.ee remittee, is a res 
he applied and was give« lf.-^ve of absence from United 
Hospital a--' his appointment was never renewed. The 
Director c Surgery indicated that following his intor- 
v f e ™ '''i-th Dr. Barrett he reviewed the surgical activity 
ot the physician tor the year prece-ding his loavinc the 
Hospital staif since tiie physician hid indicated a vearl' 
average or 2^0 major ar.d 750 minor operations. It was 
revealed that the total more clcselv’ aooroxinated 80 
major cases and 53 minor cases, excluding GYM. 

The Credentials Committee Chairman then read excerpts 
from two letters of recommendation cr. behalf of Dr. 
Barrett written by Saul H. Slone, Administrator of Mew 
Milford Hospital and Norris A. Wildrian. President of New 
Milford j.ospi tal. Mr. Slone attested to Dr. Barrett's 
integrity, intelligence and good character, his high de¬ 
gree of competence in cases of surgery performed at New 
Hospital and comm.enoation for his oatient care. 

* ,u * • nixu.t.uu in£t j. Cc.CcCl Li.SI ” ■ 1 *" " 
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navi xt;o..'n Di. Barrett on 


_ -- --- • ........w . cciieu. un 

both a social and professional basis ar.d considered him. 
a valuable member of the hospital staff and a valued 
employee in the .Emergency Room. He noted that the doctor's 
work had been exemplary ar.d conscientious. 

The Credentials Committee Chairman revealed that Dr. 

Barrett next wrote to the Executive Director on May 28, 

1971 asking that an early reply be returned to him" con¬ 
cerning a decision in his behalf since the July 1st date 
his orfice reopening was fast approachinc. The Execu- * 
Director replied on June 2nd and indicated he would 
discuss Dr. Barrett's incuirv with the Chief of Staff. 

He again wrote to .Dr. Barrett on June 11th telling the • 
doctor that he should be hearing from either Dr. Grant as 
Chairman of the Credentials Committee or Dr. Alexander 
concerning the processing of his application within the n^t 
few days. 

The Chairman of the Credentials Committee wrote to Dr. 
Barrett on June 23t'n advising the doctor that his applica- • 

tion cf*»fF oaoc ».»^ c 1 nrr in pnrf^in #»Qc:onr. ■».?1 

information and asking the doctor to submit that informa¬ 
tion at his earliest convenience. For proper evaluation 
of the application, it was essential that Dr. Barrett sub- 
init proor of current valid New York State license to 
practice medicine, proof of current valid orofessional 
liability insurance in the State of New York, and informa¬ 
tion concerning current status in the County and State 








i i rr.1 Society. In reoly to Dr. Barrett' z r trues z con¬ 
cerning a decision on uho application, the Chairman ad¬ 
vised that no final, decision v.culcl he fortkco-ir.g until 
the early pert cf October of 1971. He ashed the donor 
to contact hiv if Lhere wore any question:; regardir.j 
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Or. Barrett replica to Dr. Grant's recuest or. October 1, 

1572 providing a photoepy of order *52-1 dated January 27, 

1571 from the University of the State of tie - -.* fork which 
was proof of current valid license of Hew Verb State to 
practice medicine end proof of current valid professional 
liability insurance in the State of New York. Membership 
ir. the County and State Medical Society is ho longer a 
requirement. ” 

Or. October 1, 1971 Dr. Barrett requested of the Executive 
Director a copy of the bylaws of the nodical staff of 
United Hospital. He had been in conversation with Dr. 
Diedrick who had told hin that the b/la;;s were being 
revised by Dr. Gundy and the bylaw committee. Dr. Diedrick 
had offered to send tc Dr. Barrett a copy which had never 
arrived and he was therefore recuesting same of the Executive 
Director. The Executive Director complied with Dr. Barrett’s 
request "ar.d r. ccoy of the present Medical Staff bylev.s, v.as 
forwarded to the doctor on October 19th. 

This concluded all available correspondence which could be con¬ 
sidered for review by the Chairman cf the Credentials Committee ' 
ar.d conversational review was encouraged by the Chairman at 
this point. . . . . 


Credentials Committee is left with a situation whereby an 
applicant has applied,for reinstatement on the Medical Staff, 
said applicant previously practicing at United Hospital but who 
had been found guilty of an assault charge and whose license 
had been temporarily revoked by the State of New York. A letter 
in rile attests that a leave of absence had been granted. 

Zr. Drago theorized the situation as it would relate to a brand 
r.cv applicant and not an applicant who had previously been a 

•would be evidenced if the committee were considering a newcomer 
to the service area who had had a revoked license, who had lied 
or. his application or whose credentials were less than those pf 
other new men ar.d who had been guilty of assault referrable to 
an act cf medical nature. 





Yi:c su!)y.ct of Dr. Hcrrct! 


Li"li'r.oof was presented us « measure 


°- go. jactation. it was ooiniod out than Dr. Barrett cn loved 
p.! 4 1 .i.cj.io st (.ross County Hospital. ."is srivi locios were cen.d— 
jno a_ Sc. fionss hospital. It way further pointed out that the 
S '- r '- s °: Connecticut, had in Dr. Barrett's cwn words "given hir. a 
v.arr. welcome . Denial of privileges at united Hospital did not 
produce tnc doctor from earning a living. 

It was further determined that the Credentials Committee would 
susttin cr.e position not to interview Dr. Barrett personally 
since Dr. Wilson had done so at the Committee's request. 

. I 

In conclusion it was agreed that the apolicant had not orovid-d 
surgical information from. Hew Nilfard hesoitai, than vast d> s- 
crepancies existed between the aaolicar.t' s statements 
operating room records, that the" aooiicar.t had been indicte* fo- 
the charge of abortion and “pleaded guilty to a lesser charce of' 
assault by his own admission, that it was determined that the 
applicant retain characteristic bordering or. arrogance as attested 
to by .re Chier or Surgery following a personal interview with 
the applicant. That while the committee understood it was not 
their position to become involved with character only, their -*ob 
was tc determine whether or net thev wished to orofessicnallv^ 
EE?*” both thpr,,«l.v-s and the Ko«Mtal with'a man of this 
caliber, an^- a.v..ly r.-.rough a thorough evaluation of both oast 
and currsnu correspondence, cy a reoort of oc-rsonal inte^vi^w 


it was the concensus of the Credent!; 


- -- - —---- Committee .noc to reflect 

discredit on tr.e nadical community and the image in the Kosaital 
Dy tho recor-.encetion or this cippuccint for nenbershio on the 
nitdicfl 1 suCi. • It v&s not the desire of ths nsnbsrs of 
dential Committee to associate themselves with a physician who was 
medically ana ethically irresponsible, an acknowledged criminal 
or cri individual who could cause disbelief in the accurac-^ or 
the authority o: programs of peer review er.d audit currently 
being established by the medical staff end administration of the 
Hospice.. Dr. Grant called for a vote of the cormi J *te n and the 
committee was unanimous in their decision not to recommend the 
x .or Sc 2 i«. privileges iit Unir.ee Hocoir.nl*’ 
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I'.’.'iTrD hospital 

P0?.7 C:-;i37Z?. YORK 


MEDICAL cojkcil M, 

December 14, 1971 


Meeting: 


Attendance : 


( 

\. 


Correspondence : 


Committee Reports: 



t 



ihe monthly meeting of the Medical Council 
of the Medical Staff of United Hospital was 
held on Tuesday, December 14, 1971 at 4:c.ia. 
in the Swifx Auditorium.. 


.Prior to 
duced Mrs 

PSta hi ; r/jv 

requested 


the meeting Dr. Silberstein intro- 
. Viola Nelson who sooke on the 

O ~* t «f a. » .* ^ . M «« . _ % 

-ore volunteers to handle phone cal 


Dr. Charles Alexander, Chief of Staff presidj 
and the following members v/ere in attendance: 


Dr. Anthony Balchunas 
Dr. Leo Delaney 
Mrs. Edna Delzio 
Dr. Samuel Drago 
Dr. William Felch 
Dr. Alfred Grant 
Dr.' Abraham Kalpern 
Dr. Engel Kevenor 


Dr. Edwin Kaufman 
Dr. Herman Schsps 
Dr. Joel Schwartzm-t 
Dr. H. Eugene Sea.no 
Dr. Joseph Si 1 barsr 
Mr. P.ichard Stolnac 
Dr. David A. Wilson 


From the Staff: 

C. Jonathan Shattuck 
Patricia Ramirez 


Dr. Alexander read a letter from Dr. Arthur S 
a podiatrist, who reouested that podiatrists 
be granted privileges on the Medical Staff, 
was decided that Drs. Wilson, Grant, and 
Alexander will meet v.’ith several podiatrists 
to determine the extent of privileges they ar: 
requesting. A report v/ill be made to the nex; 
meeting of the .Medical Council. 


Credentials Committee : Dr. Grant reported tha . 
at the last meeting of this Committee the 
applications of several physicians were re¬ 
viewed and he presented the following recommer 
datior.s to the Medical Council: 


Paul Putkowski, M.D.- Associate Staff 
privileges in Ophthalmology 


Leonard FinV.elstein, >!.D. - 
with privileges ir. Internal 


Associate 

Medicine. 


with 

Staff 


fy/i/O/r "6 " 


£yc/t/a/r b 


edical Staff Changes: 


^caus- hiVcr^j?^ I ^^ clon d -"^d 


Jnd »«“«*<. «h„, 

to the Board 0 / Xr«toK roVed fOP r °™*™ 


^ i **o tr i on Pevi'nt- t^v% r 
Med ica id re^Ti^T~nt. d ^ ? £®£f •-* ate< : tks t 

patients who stay beyond Si'd!“ 1 “ ll ? n on 
Hospital, for refl^^g 


f iCd 1C2 1 Rocor ic • r rv. 

Conn11rea7~bJt~D- ~ 3S n P re ? or " on t 

. . y . ? UL • *^21 Dsm r* r . 1' C H ■♦•V*-.*. 


Infect ion Cor n? tt.-»o . n r ** •.. . 

tr.at evaluation of"^o-ni i ilbo r s ‘ e *n repoi 
being discussed at pn- P *’+^ 1 sanitat: ’°n was 
aabad tl,.t DiScto~^ , ? , r M . n ’ >etln K*- H. 
h°« they wish thoK <solf?^ XCeS lct hin 
The infection eonSrolln,!.? Ci=e = Uncled 
is being revised. :' ‘ 1 P resep -tiy in u 


gFTsI r^ey : ’ 
last meeting of thif p™ *^f ms dlscu ssed at 
appointment of Dr. Rarsi y? th ‘ 
department; what fees'a^e tn f xve ? tor of tf 
they ara to be handle- what rLt ^ anc 
Dr. Paglia, and fir,,n ^ cor, ? e ^sation t 
dissolving the presenter** 10 .P° ssib ility of 
a smaller conmiftee such^ and n<2 "- in Z 
Dr. Paglia. After dilc^sion mittea -'° incl 
seconded and pass«d to d{Sc«? 11 r f ticn ,;as i 
Committee and^o^meVs^Ue^ 


Dr. Alexander read letters of 

Dr. Wilfred Win-ah^w « f resi £natior>. 


be advanced fron’I-so-i -*"*1 Dr ' '' erry r -'" : 
Attending Phyel^^i^r 1 " 2 " 


bJ°?he r ”diCff i - nS a ? d motion v:era acce 

f ° r ^Mins to I 
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k ,-.«u.n,u tvn.;:::wa- uec. m , i ?meeting 


Popart of the Chief 


Report of Executive 


Old Business: 


Or. Alu>.under had no report to rake, but r.‘ 
suggested trot anyone who had item.?. he vrir.' 
to have or. the agenda for Medical Council r 
see Mrs. Ramirez prior to the day of th~ 
meetings. . » 



of Managers. 


The CociJ of Trustees authorized the hirinr 
of the consulting firm of Cresao, McCormick 
and Pa ret to conduct a survey, in co.niuc-ior 
with the Long Range Planning . These consu 
will meet with members of the Medical Staff 
the next few months and their survey is exo- 
to be completed by April, 1972. 


Dr. Halpern speakirg for his colleagues in 
Department or Psychiatry, expressed dissati 
faction with correspondence related to the 
recent annual anooir.tmer.t letter and revues 
r for preor of malpractice in sura nc 2 . 

• , Dr. Halpern was informed that this matter 

. . was being reviewed and revised, 

mere eeir.g no rurther business the meeting adjourned at 5:00 p.n. 



Charles' J. "Alexander. M.D 
Cr.ier of Starr 
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A special 
Hospital 
Charles ?. 


essaon 

5 calls 
1. Stee 


of the Executive 
d xor the evening 
rs presided. 


'-crvr.ittee of 
of January 4 


United 
, 1972. 


Atter.car.ce: 



Richard Dar-.am 

Frank M. Donahue” 
Jack Ganrz 
David Z. Gile 
h*. Clay Johnson 
Krs. Thomas H. lane 
Lawrence Marx, Jr. 
Mrs. Emi_ I'lo ocacher , 
Richard n, Sto 1 nacke 


Jr. 


Russell A. Arent 
John 0. Parker 
s. Barbara Pocle 
C. Jonathan Shatruck 
Gary N. V.’iessen 



r » 
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Lawrence Bassett 


0 


* ^ 


The 
and 
program be 
under ?hes 

The cha ire. 
was envisi: 
scheduled : 
Nixon's arc 

19, no:.--a * 

introduced 
Counselors 
neigh.brrir. 


:> tressed the ?£,?**• a ? d 

11 of the federa'* T'i>T«*f *c ”t - lnit permitted 
a - " e ‘> e £ Salary guidelines. 

--irisci tnat tne pros*——’•* , * 

surh .• ? Q ?-jCe freeze on huzus 

r» . I he chairrar 

.••.rfinrp . jccc-- ^ r _ . . 
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1 hospital 


awrence 3a<;r f --7t n ' . i ,,e cnairnar. 

r-° A 0r i J -nization Resources 

** United and 


sgardir.r * 


United hr or. 
of Dereruar 


' • - - b .> 


■ r s-ulorv progr-irs 


“2 tet *9 

-- is a.ca...ed to tr.ese minutes. 
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Nr. Eassett stressed th*t-th« 

conservative side and ni'-h r-"' S -“ le *? l,cre on the 
as the labor market 3 t*bi?i-~ q :*S C r ? VJElon in mid 1972 
patterns dcveloo. he un * on , ‘'satiating 

by implementing* the new W a~ c and*^*?? tn ° co?r - 7j - ttc;e -bat 
Hospital would be initiatin'r-Efn^ 1 ^ pr °- ran United 
supervisory personnel based'ubon^hV*^.Standards set by 
/nent. a ° L0 U P°* objective's set by manage- 

The Director of Finanei-ii c,„,- 

conservative projections oA : no-l^es^d*?^ a r ? pcrt with 
rate, the effect of a 0 * ? S d tne reimbursement 

potential sources of cash invoi^ ln roon rate s and oth^r 
collection nrocedn^*- ? ^-° l f n £ C03t containment credit 
attached. This report reve?id°i* *+'+£**?*' 8 rcport is 
an increase in case in 19 7? L the Hospital ejects 

offsets the cost of S c nev ' “ ou " t of «28.500 ,*?«* 
is estimated to' be $363,370. ^ Sdl “ ry Program which 

ProDo S ?d\«E^d a Mia^°SSp." d w “" ani, ^ U3ly Passed, the 
^ aCCOrd ^ ** ^ econowic^stabilization 

11 *rec 0 mmendations°of^theCredent’al" £ 0ns i^ er atior. of the 

Medical Council, denied the Jo.^ittee and of the 

Barrett, M.D. for SidiMi l ? ? UC . t : on of William 

lor Medical Staif privileges at the hospital 



Cv y 

Richard W. Dammann 
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i.iil ic.:; A. i'.\r-x <tt, i-I.D. 

I:ic , i.-.-w York Xi*5'» 3 


I • •• hii !*v» f> . , 

*• )' *#"• • i 1 I I. i • 

iV. i'r c t;o c :of I ho. vicor* .c.-r..:';i i ions of the 
j r.Xjr.J* vc.vsj.CLV-.: c*iu lIv- l;ycical Council, tins 
..ci' h of VniM'.'.-cs of United j!or;ni tnl hm; denied your 
.v.-cl ic»!' r.cOic.’jl Hii;t>' pr.ivj.lof.or.. 

. t you rich to pr>vsr,*iri yo.tr position in rcf-uvd to the 
v o' yono opr i Ik. . lion. you noy request a henrir:" 

1 '.‘’•j.". vr." l 1 -Conic rivncs Coi.vdfctco. Suer, ho.irj.nr, 

• n • * . • *1 * . V ^ * ’ «•/, •*/•»;.» ti • i| / •;< *» •* #*'».• 

c»sv pre-’idi.!»■. r.uvh rcnr..c‘l’ its joi tln.’O'f.iny. v:ithiu 10 
•>:?& of iJ-c- <o of letter. 

in the- event vtr do not receive* your- reqvirt to appear 
her'»''* •:<■*:it Confr>***.nro Cormtt?'* within JO day:; 
fy .r i C:... of this J■: t tor^ v;r. will asr.p ry ' K hnt you 
iv.v:- (ftuc.-j.-l »: tne hoard's decision r.nti do not dee ire 
Lo urv.nu: vhis r.nttrv iTur-thom 


V-;*y tr uly joe.V.J, 


'A-'-.ti : A. r-’.-vJnii.'.hi 
.. i vi id i . • e ire i • 
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r r * 
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UNITED HOSPITAL 
Port Chester, f:.y, 


^Ol f.'T COf.TF PTi.'CC CC.r Mr T 7 E E 


|q7 ? J ^ n c Conference Committee reconvened on Monday March ?'/ 
oJSSiSS/chaiSSiSl presidodf^ * taff pr1vile 9 cs * ^chard J!"' 


Attendance 


Prop the Staff: 


Charles J. Alexander, M.D. 
Anthony Balchunas, M.D. 

H. Cl ay Johnson 
Edwin Kaufman, M.D. 

Mrs. Thomas Lane 
Eugene Seanor, M.O. 

Richard A. Stolnacke 
David A. W. Wilson, M.D. 

Mrs. Barbara Poole 
Robert A. Wild, Eso. 


Since no request i J"*r?;c™S?„% C, 'f* r ; n 0 S^. 6 |, r " < t *.*." h d 4 5 , *.“»”«' ’ 

Coemi tt eel" the^edi cal^Co unci 1 ^anrf‘the^F*° r CredenM.l, 

JJ«p[ e n?uJ? at, ° n 60 for " ard “ *•‘‘*2 


K"Xs~rC). _ 

Ri chard W. Dam.iau/t, Chairman 
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UNITED HOSPITAL 
Port Chester, Hew York 

EXECUTIVE .COMMITTEE 
April 1?, 197 7. 


A special meeting of the Executive Committee vis held on Mon- 

te^ ?ri V 7 % 197 ; 3 i C0 ? ‘ M * in Auditorium. The 

Cnairnan, Cnarxes P%. C. Steers, presided. 

Attendance: • Paul Adler 

Charles J. Alexander, M.D. 

Richard W. Dommann 

David E. G.ile - 

Jack Gantz 

George Haley- 

Mrs. Harvey Kelsey, Jr. 

Mrs. Thomas Lane 
Anthony J. Posillipo. 

William M. Rees 

* James A. Sudbay, M.D. 


Staff: 


i 


Calvin H. Douglas 
John Owen 

Mrs. Barbara Poole 
C.- Jonathan Shattuck 


/ 


l**? Ur? ° Sa -° f special.meeting was twofold: to act upon the 
recommendation Cj. tne Joint Conference Committee that the cpoli- 
ZSl™ ° f Wlli" A. Barrett for medical staff priOneges at 
° e ? Gnied; to act upon the recommendation of th» 
be closed° raUtee tnat thB Rowena Lee Te -S le School of Nursing 

I£® ° f . rI ? e Joint Conference Committee reviewed in deta<- 

tne xact. pertaining to.the-denial of Dr. Barrett’s application ’<- 
w®5?nl'i n r ed b Y. tna Credentials Committee on November 3*, 197], tr- 

JanuSy“l7, 1972 . n ° tlri * d of this ‘lecisio.-i o.-. 

In keeping with the bylaws of the medical.staff, Dr. 3ar-ett 

ESfSI?!**?* »<=for S .l hearing before the io^r 

of Cotxoi^zee to present testimony pursuant to the denial 

‘he r— S ® S ,‘ Thl3 rer ‘ uest was honored by a meeting of 
: ,u Cw^ictee on rebruary 16, 1572. Dr. Barrett and his counsel 
^uqueote a di«.ional statistics pertaining to operations at United 


£V/W 


i* 




hospital betv.'aen the years 1353 and lr£5. 

The hearing •-.•as adjourned but held c per. to perr.it a sur-'-T” of 
statistical information to be forwarded to Dr.,’ Barrett "on Feb- 

- 1 ® 72 * Br Ji B - rre ^ v; * s =ivised that if he wished 

re S'? r ~. to *- nls • additional information, notice 
2iven witnin.seven days, or March 3, 1972. Subseouen 
y, i/i. transcript of the proceedings of February 15 , 1572 was 
forwarded to i.r. Barrettes counsel ar.d the seven day oeriod 
tended to Karen 10. J * ’ 



D ^V 3ar T ett was ,. n °t. 1 f led by the Assistant Secretary of the Boa- 
o- iruscees on larch 16 ,. 1972 that.sir.ee no request fer a f u ~ti 
hearing hau been forthcoming> the Joint Conference Cor-- - ttee cc 
sidered the .tatter closed, would convene promptly to consider t 
material presented earlier, and make its recommendation to th*» 

•“ °;. ir “ stoes or lts Executive Committee-as soon thereafter 
as practicable. 

% 

Tne Joint Conrerer.ee Committee convened on March 27 , 1572. it 

was unanimously concluded that the prior actions of the C'-ede-'- 

Cormitcee, the Medical Council and the Executive Committee be“"' 

a-lirmed. ins recommendation was to be presented to the Execut 

tomnii,ee as promptly as possible. 

• 

3^x C "^ ri?an w° f th - J ? int Conference Committee further reviewed 
witn i.n-3 members or the Executive Committee pertinent background 
materia-, thorcugnly clarifying and responding to all questions. 

Upon motion mace by James A. Sudbay, M.D. and seconded by Geo^e 
Haley, the recommendation.not to appoint Dr. William A. Barrett 
to tne medicax starf of United Hospital was unanimously approved 

* he fecor.d ite-. of business to cone before the Committee was the 
consioeration and recommendation of the Finance Committee on 
Apri- 10, 1972 that the Rowena Lee Teagle School of Nursing of 
United nospital be closed as soon as practicable. 

The Chairman reviewed earlier recommendations by the Consultants 
of Cresap, McCormick f. Paget in.January 1970. Since the School 
of nursing is presently operated at an annual loss of $150,000, 
it was deemed iina.ncially judicious to expedite this decision. 

A summary of actions which would be undertaken relative to the 
pbasx;.g out or the ocr.ool was distributed and discussed and is 
actacr.ee to tnese minutes. 


on March 27, 1572. It 
r actions of the Credent; 
executive Committee be 
presented to the Execut: 

rmirtee further reviewed 
-tee pertinent background 
landing to all cuestions. 


i-y.tcu*. ive Committee 
April 17, 1972 


Ths Committee suggested that the President contact the Teaglc 
foundation as promptly as possible to discuss this action. 

.. 

The Chief of Staff indicated that the Medical Staff will be 
generally supportive of this.decision. Board of Manager mem¬ 
bers of the Executive Committee concurred. 

A motion v/as made by Richard .17. Dannann and seconded by 
Anthony J. Posillipo that the School of Nursing be closed with 
the graduation of the current undergraduate class, and that 
assistance be orfered to each present student and those accepted 
for the Fall of 1972 in the matter of transfers and enrollment 
in other schools. The-motion was unanimously carried. 

A resolution was passed recommending that the Chairman of the 
School of Nursing Advisory Committee•consider not holding the 
Ziter piano concert in light.of’actions that have been taken 
by the Executive Committee to close the School of Nursing. 

The items listed in the summary of phasing out actions were 
reviewed and approved.. A press-release will be prepared by the 
Community Relations Department for review by the President and 
Chairman of the Executive - Committee prior to distribution to the 
media for April 21 dissemination. 

There was no further discussion, of the two items before the 
Executive Committee, and the meeting adjourned at 10:15 P.M. 



Richard Vi. Dammann, Secretary 
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Hay 3, 1 C*72 


Willi an A. Barrett. ,*•!. D. 

31C Cl sflln Avenue 
HancroriftCJ; , Krw York 10^*13 


the r'jcoK.v.caNations of th 


Bear Ir. Barrett: 

After *:i: j c consideration o' 

Credentials Corslttce and the Medical Council and after 
consideration of the re carmen da tl or.s of the Joint Con- 
Couni ttec and the proceedings had before suc‘i 
Hospital has denied your application 
pri vi 1 e <j c s. 


Uni tod 

for radical staff 


Very truly yours. 


Richard A. Sloliucko 
executive director 


P.AS/bp 

cc: Jcroiiiah Gutman, Eso. 



^ - m rr— 



UNITED STATES DISTRICT CCUP.T 


GCUTUnPJI DISTRICT C? HEW YORK 


n 


WILLIAM A. BARRETT, M.D., 

Plaintiff* 

- against - 

UNITED HOSPITAL, Ot al.. 

Defendants. 


73 Civ. 1736 
JUDCB PAU7--AH 


AFFIDAVIT IN SUP 'CRT CP 
LEE< NDANTS' I2CTICU TO 

Dic:ass or fcr glttiary 
,jrr>r- r ~.tnf _ 


STATE OF KSW YORK ) 

I eii 

COUNTY CP KECTCIICSTER ) 


LAWRENCE T, D'ALOZSS, JR., being duly sworn, dapocos 

and aayai 

1* Z an an attorney associated with the firm of 
Clark, Gagllardl a Millor, attorneys for defendants GilACT, 
6UDEAY, KA3SERMUI, KAUFIiAN, ALEXANDER, BALCEU21AS, 8EAH0R, 
DELANEY, FELCH, EALPERN, KESCHIS, SCEKARTZMAH, SILSERETEIU, 
WILSON, DRACO, HAGGERTY, JENSEN, LEVER, ROTO, DEB, and 
6ERAGOKITZ in the above action. 

j 

2. This affidavit ia submitted in support of the 
above named defendants* notion to dismiss plaintiff's corplalnt 
Which has been directed by the Honorable Arnold Bauman to be 
troated ns a motion for nummary judgment pursuant to Rule 56 of 
the Federal Rules of Civil Procedure. 

9. Papers and memoranda of law both in aupport of, 
and in opposition to,defendants' motion have bean extensive. 

Z have received in today'# mail plaintiff'# further affidavit 
in aupport of its position and statement pursuant to Rule 90* 
ae well ao co-daConduits' papers in aupport of the motion and 
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supplemental memorandum of law. I night add that tha lntaraata 
of oil defendants era one end tho car. a in this notion, in view 
of tho oKtcnslvo amount of papers already boforo tho Court on 
dofondunta* motions* I chall make ry remarks as brief aa 
possible. 

4. Defendant should bo grentod summary judgment dis¬ 
missing plaintiff*o complaint. Undor tha authority of tho 
Itulvlhlll case citod many tinoa on bahalf of tha defendants* 
which care is still tha controlling authority in thia Circuit* 
plaintiff's complaint docs not etato n causa of action. Plain¬ 
tiff has cited no new authority vhlch would require this court 
to do anything ether than follow tha KulvlMll decision, tho 
actions taken by tha defendants aa various cambers of comaltteos 
considering plaintiff's application for staff privllogas woro 
not undertaken "under color of otato lew", but rathar were 
private actions having to do with a purely private hospital 
natter, i.o.* plaintiff's qualifications for staff neobership. 

5. In addition, as can ba aeon freta tha rocords of 
proceedings of tho various committees annenod to tho coving 
papers of tho defendants on both motions* not only were tho 
By-laws of tha hospital with respect to such applications 
scrupulously followod, but also plaintiff waa afforded every 
opportunity to have a full and fair hearing on his application. 

6. In view of tho above* it is respectfully submitted 
that defendants ere antltlod to dismissal of tha complaint with 
prejudice and summary judgment. Ko facts sufflciant to sake 
out a causa of action for thia court to pass upon have been 
alleged. 

- 2 - 


KEdUnTORS# it Is respectfully requested that 
doCendanta' ration to dlcmlss plaintiff's complaint bo 
grantod and that do fondants bo allowed auisaary judgment in 
accordance with Rule 35 of the Federal nulos of Civil Fraotico 
and that defendants bo granted such other and further relief 
as may acorn juot and equitable to thlo Court. 

/o/ 

LhVvKCiTCS T. D*AbOI63# JU. 

Sworn to be for a mo this 
sixth day of Kay# 1974. 

/«/ _ 

rRANcrs Actc 

Notary Pvfclic f’n'o c< Now York 

No W-OlVCCO 

\npoin?*.t lor V tt he* or Co 
■Vim sioiies lluitu 30. 
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UNITKD STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


WILLIAM A. BARRETT, M.D., 


Plaintiff 


- against - 

UNITED HOSPITAL, et al, 


Defendants 


INDEX NO. 73 Civ. 1716 
JUDGE BAUMAN 


AFFIDAVIT IN SUPPORT OF 
MOTION FOR SUMMARY JUDG- 
__ MENT 


STATE OF NEW YORK ) 

„ ( 8s.: 

COUNTY OF NEW YORK ) 

RICHARD W. DAMMAN??, being duly sworn, deposes and says: 

1. I am a member of the Board of Trustees of UNITED 
HOSPITAL, a defendant herein, and have been a member of itt 
Board foi a period in excess of ten (10) years. As a member of 
the Board of Trustees, I am fully familiar with all the facts and 

✓ 

circumstances leading up to the commencement of this action by 
the plaintiff, WILLIAM A. BARRETT, M.D. As a member of the Board 
of Trustees of UNITED HOSPITAL at the time of the events leading 
up to the commencement of the within action, I have been named 
individually as a defendant in this action as have all other 
members of the Board at the time in question. 

2. Since the date of my graduation from Harvard Law 
School in 1935, with the exception of the years 1942-1945 when I 
served in the United £‘:ates Navy, I have been actively engaged in 
the practice of law. I am presently a member of the law firm of 
DAMMANN & HEMING, ESQS., and maintain an office for the practice 
of law at 380 Madison Avenue, New York, New York, 10017. I am 
a member of the Association of the Bar of the City of New York 
and served on its Memorials Committee from 1946 to 1949; its 
Domestic Relations Court Committee from 1948 through 1951; and 
its Admissions Committee from 1954 through 1957. I am also a 

I 

member of the American Bar Association. 


n 














3. 


■*$94 


In addition to serving on the 3oard of Trustees of 

UNITED HOSPITAL for the past ten (10) years, I also served on 

the Board of Trustees of Montcfiore Hospital, Bronx, New York, * 

a not-for-profit hospital, from 1965 to 1971. Because of my 

affiliation with both UNITED HOSPITAL and with Montefiore Hospital 

I am totally familiar with the issue of granting and/or denying 

medical staff privileges to physicians. In addition, in my V.. •’ 

« * 

capacity as a practicing attorney, I am also familiar with the 

% % 

realm of litigation involving medical staff privileges and with 
the various constitutional and civil rights issues which are often 

raised in litigation of this type and which have been raised in 

. • * | 

this case. I 


4. During the time of the events in question, I 
served not only as a member of the Board of Trustees of the Hospi¬ 
tal, but as Chairman of its Joint Conference Committee. The Joint 

■ ■ 4 

Conference Committee, pursuant to the Bylaws of the Hospital, 

i • 

consists of five (5) trustees, five ■(5) members of the medical 
staff, and the Administrator of the Hospital, who acts as the 
Secretary of the Committee. The Joint Conference Committee acts 
as a liaison and official point of contact between the Tiustees • 
and the medical staff. • 

5. The medical and dental staff of UNITED HOSPITAL 
is governed by its Bylaws, Rules and Regulations, which, pursu- 

t • 

ant to Section 720.1 of the New York State Hospital Code (10 ' 

NYCRR 700 et soq.), have been approved by the Board of Trustees 
of the Hospital. The Bylaws of the medical and dental staff 
provide that whenever an application for appointment or re¬ 
appointment to the medical staff is rejected, or whenever an . ■ 
appointment is cancelled, the aggrieved physician is afforded the. 
opportunity of appealing his case to the Joint Conference Com- 
roittoo, who reviews the dceial and makes recommendations to the 

i 


- 2 - 
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Trustees of the Hospital for final determination. When an ag¬ 
grieved physician appears before the Joint Conference Committee,, 
he is permitted to bring counsel of his choice and to present 
evidence and testimony with regard to the reasons stated for the 
denial of appointment to the medical staff. From my personal 
knowledge of the activities of other not-for-profit hospitals 

«-■ •' • 

within the State of New York, the procedure outlined above, is 

generally consistent with the procedure at other not-for-profit 

hospitals and is the procedure generally recommended and author- 

£V 

ized by the Joint Commission on Accreditation of Hospitals, the 
duly constituted body which audits and recommends accreditation ; 
of hospitals. At the time of the plaintiff's application, for 

• JK ' C . 

medical staff privileges, UNITED HOSPITAL was fully accredited by. 
the Joint Commission on Accreditation of Hospitals and that ac¬ 
creditation has continued, uninterrupted or diminished to the 
present time. .. 

* 9 

• , 

6. As a member of the Board of Trustees of the UNITED 

HOSPITAL, and a membeWr of its Joint Conference Committee, the 

committee before whom the plaintiff appeared to give evidence and 

testimony in rebuttal to UNITED HOSPITAL'S reasons for denying 

medical staff privileges, I am aware that the particular facts 

I 

leading up to the denial of the plaintiff's application are as 


follows s 


A. The plaintiff was a member of the medical 
staff of UNITED HOSPITAL for approximately 
twenty (20) years prior to 1966. In 1966, an 
indictment was prepared by the Westchester 
County Grand Jury charging the plaihtiff with 
two (2) counts of criminal abortion in viola- 
tion of the then Section 125.40 of the Penal 

i 

Law of the State of New York. 




4- 







B. On or about June 14, 1968, JUDGE FRED A. 
DICKINSON, sitting in Westchester County, 

Supreme Court, accepted the plaintiff's 

plea of simple assault to all charges levied 
against him. Thereafter, and on or about 
August 28, 1968, the plaintiff pleaded guilty 
to ;he crime of third-degree assault, a 
misdemeanor. 

C. In September, 1968, the Board of Trustees 
of UNITED HOSPITAL voted not to reappoint the 
plaintiff to the medical staff of the UNITED 
HOSPITAL for the hospital year of 1969. The 

I 

Board so notified the plaintiff of this deci¬ 
sion. 

D. On or about April 14, 1969, the plaintiff's 
license to practice medicine in the State of 
New York was revoked by the Commissioner of 
Education upon recommendation of the State Board 
of Regents and its Discipline Committee and its 
Medical Grievance Committee. As a result of 

I 

this, no further action was taken in regard to 
the plaintiff's privileges at UNITED HOSPITAL. 

E. On or about February 4, 1971, the Commis¬ 
sioner of Education ut the State of New York 
entered Order No. 524, providing that the 
Order of Revocation of plaintiff's license to 
practice medicine within the State of New 
York be permanently stayed, effective July 1, 
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F. On or about February 10, 1971, the plaintiff 
wrote to UNITED HOSPITAL notifying the Hospital 
of his desire to obtian privileges at the 
Hospital effective July 1, 1971, the date upon 
which his license was to be restored pursuant 
to the above-stated Order of the Commissioner 

7 ' * 

of Education of the State of New York. Pursu¬ 
ant to this request, the Hospital forwarded an 
application for medical staff privileges to the 
plaintiff and requested that the plaintiff 
complete same and return it to the Hospital. 

Upon its completion and return to the Hospital, 
the application was then channeled through the 
appropriate mechanism provided in the Hospi¬ 
tal's Medical and Dental Staff Bylaws. . 

7. As set forth in the affidavit of RICHARD A. ' 

STOLNACKE, made and dated the 6th day of June, 1973, same having 

been previously submitted to this Court, on November 3, 1971, 

the Credentials Committee of UNITED HOSPITAL met and considered ’ 

the plaintiff's application. After due consideration, it was 

the unanimous decision of the Credentials Committee not to 

» 

recommend the plaintiff for privileges at the hospital. I have 
had an opportunity to review the Minutes kept by the Credentials 
Committee at their November 3, 1971 meeting, a copy of which is 
annexed to the affidavit of RICHARD A. STOLNACKE, and as so 
annexed, is marked Exhibit "A", and I verily believe that based 
upon the Minutes of that meeting, the Credentials Committee 
acted in good faith in recommending that the plaintiff's appli-. 
cation for medical staff privileges be denied. 


i 


4 
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8. Pursuant to the Bylaws of the Medical and Dental 
Staff of UNITED HOSPITAL, after the Credentials Committee has V ' ' 
reached its recommendation with regard to an application for medi¬ 
cal staff privileges, saiu recommendation is forwarded to the 
Medical Council of the Medical rtaff for consideration. This 
procedure was followed and on December 14, 1971, the Medical 
.1 Council of the Medical Staff of UNITED HOSPITAL met and con¬ 
sidered the plaintiff's application for staff privileges, and 
the recommendation of the Credentials Committee with regard to 

l 

same. As appears in Exhibit "D", annexed to the affidavit of 

RICHARD A. STOLNACKE, it was reported to the Medical Council 

that the Credentials Committee had recommended denial of the 

plaintiff's application because his credentials did not meet- 

the standards Q £_the_£r cdentials Committee at t hat time. The 

Medical Council decided that the plaintiff's application for 

/ 

* medical staff privileges would not be recommended, and this ' 

decision was transmitted to the Executive Committee of the Board 

l 

of Trustees. . 

I 

9. On January 4, 1972, the Executive Committee of 
the Board of Trustees of UNITED HOSPITAL met and considered the 
recommendations of the Credentials Committee and the Mediqal 
, Council. After due consideration, the Executive Committee 

decided to deny the plaintiff's application for medical staff 
privileges at the Hospital. This recommendation was forwarded to 
the Board of Trustees of UNITED HOSPITAL who, after receiving and 

•* 

considering all of the aforementioned recommendations, decided 
not to offer privileges to the plaintiff and so advised the 
. plaintiff of their determination on January 17, 1972. In that 

letter of January 17, 1972, the plaintiff was further advised 
of his right to request a hearing before the Joint Conference 

i 

! Committee of the hospital. 

. 'I 

| 
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10. On February 10, 1972, the plaintiff received a 

letter from the Hospital acknowledging receipt of his letter re--' 1 ' 

'» » 

questing a hearing before the Joint Conference Committee, and 
advising him that such a hear; g would be held on Wednesday, Feb¬ 
ruary 16, 1972, at 8:00 o'clock P.M. This letter, a copy of 
which is annexed to the affidavit of RICHARD A. STOLNACKE, and as 
so annexed, marked Exhibit "E", further stated: 


"Your application for privileges at the 
hospital was denied because of your failure 
to provide requested surgical information 
from New Milford Hospital; vast discrepancies 
between statements on your application and 
operating room records of United Hospital; 
past charges of abortion for which you were 
indicted and for which you pleaded guilty 
to a lesser charge of assault; and general 
observations by members of the medical staff 
of the hospital regarding your conduct and 
activities in the hospital." 


11. At the time of the appeal hearing, and as Chairman 
of the Joint Conference Committee, I presided over the hearing.,*? 
At the hearing, the plaintiff was afforded an opportunity to 

4 

respond to the specific charges which were the basis for the 
denial of medical staff privileges. The plaintiff and counsel 
of his choice were actually present at the hearing and did in 
fact present oral testimony on the plaintiff's behalf. A trans¬ 
cript of the hearing was prepared and a copy of same was sent to 
the plaintiff's attorney. The transcript has been previously 
submitted to this Court as an exhibit to the plaintiff's com- 

t | 

plaint. It is significant to note that at Page 32 of the trans- . 
cript I personally asked the following question: 


"MR. DAMMANN: There is no obligation for 
you or Dr. Barrett to respond to this. . •. . 

I was personally wondering whether there '•■.*«•*• 

were any circumstances suriounding the , ' 

indictment and subsequent plea of guilty 
to the misdemeanor which you or Dr. Barrett 
would like to bring forward, other than to 
have the record stand as it docs, that there 
was such indictment and there was subsequently 
a plea and the lifting of his license." i 
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In response to this query, plaintiff's counsel first spoke at 
great length of the delay with regard to bringing this matter 

i \ 

before the Court and also discussed the justices and injustices : 
of "plea bargaining" and its particular application to the 
criminal charges which were brought against the plaintiff. Plain¬ 
tiff's counsel then stated, (at Page 35): 


"So, other than this complication which 
grows out of the way that legal services 
and justice are dispensed in our system, 
the facts are before you. The basic 
underlying facts are not denied. There 
is no effort made to say that there was 
no surgical procedure performed: there 
is no e '^ort made to say that. That's 
all beh d, the details don't matter." 


I 

I 



Based upon the foregoing, I, as well as my colleagues on the Joint 
Conference Committee, reasonably drew the inference that the plain 
tiff had, in fact, performed illegal abortions, and that such acts 
being of a medical nature, clearly reflected on the character and" 
ethics of the plaintiff in regard to his medical practices. This 
fact along with the other reasons for denial of staff privileges 
previously noted formed the basis for consideration by the Commit- 
tee of the plaintiff's application. Subsequent to the hearing 
granted to the plaintiff, the Joint Conference Committee convened, 
on March 27, 1972, for the purpose of considering the results 
of the hearing. At this meeting, it was unanimously concluded 
that all prior action, of all committees, be affirmed, and that 
privileges be denied the plaintiff. A copy of the Minutes of 
this meeting is annexed to the affidavit of RICHARD A. STOLNA^KE, 
and as so annexed, is marked Exhic> : .t "F". I can state of my own 
personal knowledge that the Joint Conference Committee in its 
deliberation acted fairly, impartially, and without any desire 
to malign the plaintiff. The only issues considered by the Joint 
Conference Committee in rendering a determination with regard 
to the plaintiff's application for medical staff privileges, were 

i 
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those issues which were considered by previous committees, 

* 

together with statements made by the plaintiff and his attorney 
at the Joint Conference Committee's hearing. The Committee's 

i 

sole motivation was to act on behalf of the Hospital in a manner 
consistent with objectives of the institution and in a manner 
consistent with the objectives of the Hospital to the community 

ifc serves. . .' 

• ‘ < 

, . r i 

12. On April 17, 1972, a special meeting of the 
Executive Committee of the Board of Trustees was held in order to 
receive and act upon the recommendations of the Joint Conference 
Committee. After due consideration, the Executive Committee of 
the Doard of Trustees unanimously voted to affirm the decision 
of the Joint Conference Committee to deny privileges to the 
plaintiff. This recommendation was received by the Board of 
Trustees in April, 1972, and the Board, after considering all the 
prior proceedings, unanimously voted to affirm the previous 
denial, and so advised the plaintiff of their final determination 
on May 3, 1972. 


13. In my long experience as a practicing attorney in 

this state, and because of my involvement with not-for-profit 

hospitals, I have become familiar with many of the cases involving 

medical staff privileges. I am familiar with cases such as 

Mulvihill (cited in the STOLNACKE affidavit, the attorney's 
• • 
affirmation, and the Reply Memorandum of Law, all previously 

furnished to the Court), and verily believe that this decision 

fairly reflects the circumstances surrounding the activities of 

not-for-profit hospitals similar to the UNITED HOSPITAL in the 

State of New York. More specifically, a voluntary hospital, such 

as UNITED HOSPITAL, while subject to various federal and state 

rules and regulations, is not so internally controlled by cither 

the state or federal government, as to render the actions of 

the Hospital equivalent to an act taken "under color of law." 


l 


V 


■*67A/ 


14. As a practicing attorney, as well as a member of 
the .Board of Trustees of a voluntary hospital, the case of • " 
Darling v. Charleston Community Hospital , 211 N.E.2d 253 (1965) 
cert, den. 383 U.S. 946 (1966) is well known to me. The Darling 
case involved treatment by a voluntary, non-salaricd, attending 
physician. The Court openly held the hospital liable for the 
acts of that physician, even though the physician would be con¬ 
sidered to be an independent contractor, on the ground that the 
hospital is under a duty to adequately screen its voluntary phy¬ 
sicians to ensure that persons coming to the hospital receive 
adequate medical care. Darling marked the end of the hospital's 
right to take a passive role regarding the conduct of its volun- 

‘ 4 ‘ 

tary, non-salaried medical staff. It is now the duty of the 
governing body to establish mechanisms for the medical staff to 
evaluate performance, to counsel colleagues, and even to remove 
a private physician from a case when there is an apparent and / 
obvious difficulty. Failure to control medical staff privileges 
can result in additional liability to the hospital. The impor¬ 
tance of the Darling case is that it measurably strengthened the 
power of the governing authority to dismiss a physician summarily 
or to refuse to appoint a physician, wh en his professional conduct 
or competency causes a clear-c ut and imm edia te threat to patient 
car ®^ It Is not suggested that the Darling case or any other 
similar case allows a Board to act in an arbitrary manner. How- - 
evc r, so long as a hospital has acted reasonably in arriving at 
its decision and in giving an applicant reasonable notice, and 
an opportunity to be heard, a Court cannot and should not sub¬ 
stitute its judgment as to an applicant’s qualifications for that 
of the governing body of the hospital. Recognizing that the Board 
of Trustees of the Hospital arc made up of individuals who serve 
voluntarily, without compensation, it would be detrimental, if 
not totally destructive to the voluntary hospital system, to put 
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these individuals in a position of continually having their day- 
to-day decisions subjected to judicial change. I believe a great 
many of the individuals who presently volunteer for such community 
service would refuse to do so in the future since they would 
almost assuredly be subjecting themselves to tenure filled with 
uncertainty and frustration and since they would undoubtedly find 
themselves involved in such a multiplicity of lawsuits as to make 
their continued service an unaffordable and undesirable burden. 

15. Having read the complaint, I am familiar with the 

I 

charge of conspiracy on the part of the various defendants named ;■ . 
in this action. The plaintiff is of the belief that UNITED . • ; 

HOSPITAL and the various individually named defendants have_ con¬ 
spired with other hospitals in Westchester County to prevent him 
from procuring membership on their medical staffs. Based upon 
my knowledge of the operation of a not-for-profit hospital, I 

* 

do not believe that any hospital would deny medical staff member- 
ship to the plaintiff solely on the basis of what has transpired 
at UNITED HOSPITAL. Each hospital operates under its own Medical 
Staff Bylaws and each hospital is individually responsible for 
its own actions. I know of ray own personal knowledge that UNITED 
HOSPITAL has never, so long as I have been a member of the Board 
of Trustees, been so affected by the activities of other hospi¬ 
tals insofar as staff privileges are concerned that it did not 
consider each case independently and arrive at its own conclusion. 
Furthermore, I have discussed this allegation with many of my 
colleagues at the Hospital, and they too find this allegation 
of conspiracy to be unfounded. In determining who shall have 
privileges at the Hospital, each Board exercises its own personal :» 

; f 

judgment and discretion. ‘ 

i 

i 


11 
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16. As a practicing attorney and a member of the Doard 
of Trustees of UNITED HOSPITAL, I am aware of the fact that the .-.- 
Legislature of the State of New York enacted Section 2801-b of 
the Public Health Law, whose language has been previously sub¬ 
mitted to the Court. I am similarly familiar with Section 2801-c 
of the Public Health Law permitting the Attorney General, upon • 
request of the Public Health Council or the Commissioner of Health 
to maintain an action in the Supreme Court to enjoin violations 

of Section 2801-b. However, the effective date of Section 2801-b 
was May 15, ]972. The plaintiff, WILLIAM A. BARRETT, M.D., was .. 

I. .* 

formally notified of the Board of Trustees' final determination 
on May 3, 1972, twelve (12) days prior to the effective date of ^ 
Section 2801-b. ro this extent. Section 2801-b is inoperative 
since all actions taken on the part of the individual defendants 
and of the defendant, UNITED HOSPITAL, were taken prior to the . •• 

r 

effective date of th '.s Section. Notwithstanding the statute's • ✓ 
inapplicability, the hospital did follow the criteria set down 
in Section 2801-b since, in rejecting the applicant, the Board of 
Trustees did provide the plaintiff with the reasons for rejection 
and the reasons stated did pertain to the plaintiff's competency, 
character, and the objectives of the institution. 

\ 

17. I have been advised that the Motioa-originally made 
in this case by the defendants will be treated as a Motion for 

• • 

Summary Judgment and in light of all of the foregoing, and all 
that has been submitted to the Court, I believe that there are 
no triable issues of fact and that the defendants arc entitled 
to Summary Judgment. 

• U e 

WHEREFORE, your deponent respectfully requests that an 
Order be entered pursuant to Rule 56 of the Federal Rules of 
Civil Procedure for United States District Courts, granting 
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Summary Judgment to the defendants, and that the defendants be ~ 
awarded such other and further relief as to this Court may scorn •' 
just and proper. .. '* * 



Sworn to before me this 


J 


day of May, 1974. 









UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
----X 

WILLIAM A. BARRETT, M.D., ! INDEX NO. 73 Civ. 1716 • 

Plaintiff : JUDGE BAUMAN 

- against - : AFFIRMATION IN SUPPORT OF 

MOTION FOR SUMMARY JUDG- 

UNITED HOSPITAL, et al, : MENT _ 

Defendants : •' . 

_ X 

ROBERT ANDREW WILD, ESQ., an attorney and counsellor 

• 

admitted to practice before the United States District Court for_. 
the Southern District of New York, affirms the following state- 
ments to be true under penalties of perjury; • 

1. I am a member of the law firm of HAYT, HAYT, 

TOLMACH & LANDAU, ESQS., attorneys for the defendants, UNITED 
HOSPITAL, STOLNACKE, JOHNSON, JENNINGS, STEERS, REES, GANTZ, 
LOMBARD, GILE, DAMMANN, LANE, KELSEY, MARX, MOSBACHER, SHATTUCK, * 
HALLOCK, and DALE, and am fully familiar with the facts and cir¬ 
cumstances in this action. 

2. I make this Affirmation in support of the above- 
named defendants' Motion, which, pursuant to the direction of 
the HONORABIS ARNOLD BAUMAN, will be treated by the Court as a 
Motion for Summary Judgment, pursuant to Rule 56 of the Federal 
Rules of Civil Procedure for the United States District Courts. 

* 

3. Since the date of the submission of the original 
Motion papers, and since the date of oral argument in this matter, 
several decisions have been handed down from the Federal Courts 
which either directly or collaterally affect the plaintiff's 
causes of action. In light of this, I feel it to be essential to 
the determination of this case to bring these cases to the Court's 
attention. Therefore, submitted herewith is a Supplemental Reply 
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Memorandum of Law bringing up to date the original Reply Memoran¬ 
dum of Law submitted at the time of the original submission of • 

* * / •*; # 

this Motion. • " S| f'* : 


4. Based upon the law in this jurisdiction, and based 
upon recent developments in the area of medical staff litigation 
throughout the country, it is respectfully suggested that the 
plaintiff has failed to state a cause of action upon which relief 
can be granted by this Court. The action taken by the defendants, 
in regard to plaintiff's application for medical staff privileges, 
was not taken "under color of law", but rather were the acts of ' 
a non-governmental entity subject to but not controlled by the 
laws of the county, state, and federal government. It has been' S’ 
and continues to be the substantive law of this Circuit that the 
Court will not substitute its judgment for the judgment of the 
Board of Trustees of a hospital except in instances where the 
Board has acted improperly, arbitrarily, capriciously, or contrary 
to law. It is respectfully submitted that the action taken with 
regard to the plaintiff, WILLIAM A. BARRETT, M.D., was not taken 
improperly, arbitrarily, capriciously, or contrary to any law, but 
rather, was taken in good faith and in furtherance of the Hospi¬ 
tal's high standards and that such action was taken by the plain- 
‘^ff's peers and by the Board of Trustees of the Hospital, after 
full disclosure of all facts and after granting the plaintiff 
notice, an opportunity to be heard, and granting to the plaintiff 
all rights and privileges allowed under the Bylaws of the Hospital 
and the Medical-Dental Staff, in regard to applications for staff 
appointments. 

WHEREFORE, your affiant respectfully requests that an. •' 
Order be entered pursuant to Rule 56 of the Federal Rules of '• 

Civil Procedure for the United States District Courts, granting 
summary judgment to the above-named defendants, and that the 

i I 
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defendants be awarded such other and further 
Court may seem just and proper. 


relief as to this 

• . * I • 



Dated: May 1, 1974 


< ^.,//// / / (£_ 

/ RODER r l'(_ ANDREW WILD 


v 


* 



I 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

WILLIAM A. BARRETT, M.D., 

Plaintiff 

- against - 

UNITED HOSPITAL, et al, 

Defendants 


STATE OF NEW YORK ) 

( ss. : 

COUNTY OF NASSAU ) 

ROBERT ANDREW WILD, an attorney admitted to practice 
before the United States District Court for the Southern District 
of New York, being associated with HAYT, HAYT, TOLMACH and LANDAU, 
ESQS., affirms under penalties of perjury: 

t 

1. That I am over the age of eighteen (18) years of , 
age and am not a party to this action. 

2. That on the 3 r d day of May, 1974, I served a copy 
of the within Supplemental Reply Memorandum of Law upon LEVY, 
GUTMAN, GOLDBERG & KAPLAN, ESQS., attorneys for the plaintiff, and 
CLARK, GAGLIARDI & MILLER, ESQS., attorneys for the defendants, 
GRANT, SUDBAY, WASSERMAN, KAUFMAN, ALEXANDER, BALCHUNAS, SEANOR, 
WILSON, DELANEY, DEL2I0, FELCH, HALPERN, ESCHIS, SCH4ARTZMAN, 
SILBERSTEIN, WILSON, DRAGO, HAGGERTY, HENSEN, LEVER, ROTH, 
SHRAGOWITZ, and DEE, by depositing a copy hereof enclosed in a 
postpaid wrapper addressed to the above-named, at 363 Seventh 
Avenue, New York, New York, 10001, and 175 Main Street, White 
Plains, New York, 10601, respectively, the addresses designated 

by them for that purpose in the official depository located at 
55 Northern noulevard. Great Neck, New York, under the exclusive 
care and custody of the United States Post Office Department. 


17 4 A 

X , • • 

INDEX NO. 73 Civ. 1716 

« 

: ATTORNEY'S STATEMENT 

OF SERVICE BY MAIL 

X 


Dated: Great Neck, New York 

May 3, 1974 


ROBERT ANDREW WILD 
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UNITED STAGES DISTRICT COURT 
SOUTHERN DISTRICT OR HLW YORK 

WILLIAM A. BARRETT, M.D., I 

Plaintiff, 

-againat- 

UNITED HOSPITAL, ct al.. 

Defendants. 


STATE OF NEW YORK ) 

: ns. > 

COUNTY OF WESTCHESTER ) 

% 

j 

^ WILLIAM A. BARRETT, being duly sworn, deposes 

and says: 

1. I am the plaintiff in this action and I i 
make this affidavit in response to a notice given by tele- • 

i 

phono on April 24, 1074 that Judge Arnold Bauman intenJ.'j • 
upon consideration of the motions by the defendants to 

I 

dismiss tho complaint pursuant to tho provisions of Rule 1?^ 

I 

to consider the supporting affidavits and treat the motions 

i 

as having been made under Rule 5G for summary judgment. 

i 

i 

2. On page 4 of tho affidavit of Charles J. 

i 

Alexander, it is alleged that information requested of 

t 

me had not been provided until October 1971 and that other 

t 

i 

information had never been provided.. I promptly provided 

I 

all information an soon as I wan able to do so and no 
information was ever not provided. I respectfully refer 

I 


i 73 Civ. 1710 

• I 

i (Judge Arnold Daunnn) 

'• ( ' 

« ! 

AFFIDAVIT 

: 

X 


1- 
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the Court to paragraphs FIFTY-SIXTH and FIFTY-EIGHTH of 
my verified complaint and to Exhibits n and C thereof. 

3. Throughout the affidavit of Dr. Alex- , 
andcr and the other affidavits there are allegations con¬ 
cerning meetings and proceedings taken by various com- 

' I 

mittccs and organizations within the hospital for the 

! 

alleged purpose of considering my application. I deny that 

I 

any such meetings or proceedings were held for that pur- j 
po3e and affirmatively allege that such meetings or pro- 

I 

cecdings were taken by defendants for the purpose of pro¬ 
viding a facade of consideration and due process to pro¬ 
vide a cover and documentation for a previously conceived 
determination to deny plaintiff hospital privileges be¬ 
cause of the abortion charges and assault conviction, 
rcqardless of the fact that ho at all times was and re¬ 
mains fully qualified for such privileges. 

4. I apologize for a typographical error 
appearing in paragraph SIXTY-FIRST of my complaint. The 
meeting therein set forth did not occur on January 1G, 

1973 but in fact occurred on w-nuary 16, 1972. 

5. Plaintiff never saw nor knew of the ex- 1 
istcnce of the minutes attached to Dr. Alexander's affi¬ 
davit as Exhibits C, D and F until after his attorney 

was served with such documents in this action. 

6. Tho first notification which I had of 


the official action by the defendants was by the letter 
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of January 17, 1972 from defendant Stolnackc annexed 
as Exhibit f to Dr. Alexander's affidavit. Promptly 

upon receipt thereof, and on February 24, 1972, I requested 
the hearing heroin. 

7. Ho statement of the alleged reasons for 

i 

the actions of the defendants was ever provided to me 
orally or in writing prior to receipt by me of the letter ! 
dated February 10, 1972 appearing as Exhibit G to the 
affidavit of Dr. Alexander. 

8. 1 am advised by counsel that the affi- 

. . I 

avits of Dr. Alexander and the other moving affidavits 
are replete with conclusory allegations and arguments of I 
law, and it is only to the allegations of fact that I ad¬ 
dress this responding affidavit. 

9. In the moving affidavit of Mr. Stolnackc,! 
the hospital administrator admits my twenty years of exper-' 
iencc and performance on the staff of defendant hospital 
and nowhere in this affidavit or in any other of the 
moving papers is there anything to impune the quality and 
reliability of my professional performance and accomplish- 1 
menti. I was at 9II times fully qualified for staff pri¬ 
vileges during the time which I enjoyed them and no sug¬ 
gestion or imputation to the contrary was ever made by or 

on behalf of any patient, physician, administrator, or 
other person. I am now and remain fully qualified for 
such staff privileges. The only thing which his changed 

-3- 
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being additional experience which I have gained by the 


practice of my profession over the year3 and the fact 


that I have been convicted of the assault count originate 

l 

ing in an abortion charge. 


10. I was advised by defendant Dr. Crant- , 

i 

months after I filed my papers originally, that the 

1 

application could not be processed until such time as 
I was a full member of the County and State Medical 

I 

Society. As appears frem Exhibit C of my complaint. 


it was not until October of 1971 when I learned that 

i 

such membership was not actually a prerequisite to . 

I 

consideration of my application, and I thereupon promptly 

i 

filed additional data which I had been holding up because 

l 

I 

of the misapprehension originating with efendant Grant. 

11 . I respectfully call to the attention 


of the Court paragraphs 5 and 6 of the affidavit of 
hospital administrator defendant Stolnackc which stress 


that the standards of appointment and other standards for 

! 

internal management of the hospital are prerequisites to 

t 

I 

hospital participation in state, federal and local govern¬ 


mental programs. 


12 . I respectfully redirect the attention 


of the Court to the letters of August 10 and December 3, i 


1973 addressed to the Court by my attorney. 


4- 
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13. My ability to earn a professional liv¬ 
ing has been nttastnntially adversely affected by the 
denial of the privileges herein involved to an amount 
many tiir.es in excess of the jurisdictional amount of 
$10,000.00. I am now suffering and will continue to suffo: 
such financial detriment and the other detriments set 
forth in the complaint unless the relief sought from this 
court is <jranted. 


14. In support of my allegations that I 

have been blackballed by the defendants, I set forth the 

% 

following facts: • 


A. As to Crons County Hospital, a private 
hos pi tal mi tV. - C r» un ty Shelving 

C enter, Yc-nkrrs, ,!<■.) York 

Until the time of my arrest I had all pri¬ 
vileges at Cross County Hospital. When I was put on leave 
of absence by United Hospital following my arrest, I spoke 
to Mr. Manus, the administrator at Cross County Hospital 
and told him the facts. He told me my privileges at 
Cross County would remain in effect so long as my license 
to practice medicine in the State of Hew York was not 
revoked or suspended as it was not until long thereafter. 
Ao n matter of fact, Z performed six or eight surgical 
procedures in Cross County Hospital in that week. 

Shortly thereafter, and in October 19GG, 

Mr. Manus contacted me and told mo that he had been called 
by a representative of defendant United Hospital which 
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advised him that Crons Cpunty should force rno to quit. 

Mr. Manus told mo that, since Cross County is a private 
hospital operating for the purpose of making a profit nnc} ! 
that the United Hospital is a community hospital, Cross 

I 

t 

County is vulnerable to being tied up by reports to public 

V 

authorities, the mere investigation of which would inter- 

i 

I 

fere with the orderly operations of Cross County and that j 
therefore Mr. Manus, under throat of retaliatory action | 
by United, requested that I voluntarily take a leave of 
absence from Privileges at Cross County Hospital. 

In I960 when I‘received hiy Certificate of 
Relief from Disabilities, I attempted to reach Mr. Manus 

I 

but was unable to get a response of any kind. Thereafter | 

i 

Dr. W. Price Fitch, a then retired and well-known physi¬ 
cian, asked Mr. Manus on my behalf to permit me to enjoy ^ 
privileges at Cross County Hospital, but Mr. Manu3 and 
Cross County Hospital failed and refused to do so be¬ 
cause of pressure from defendant United Hospital. 

B. As to Greenwich Hospital 

Late in 1973 and after the commencement of ^ 
this action, I spoke with Mr. Jones, the administrator of ^ 
Greenwich Hospital, and requested application blanks for 

I 

privileges at that hospital. Ho told me that he was aware 
of the facts of my personal history relevant to the abor- , 
tion charges and assault conviction and that he did not 

I 

think there would be any difficulty. He promptly supplied: 
application blanks. On January 24, 1974 I spoke with 


6 
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I 

Dr. Forbes Delaney, the Chairman of the Credentials Commit- 

I 

I 

tee, to whom I was referred by Mr. Jones, as to the status 
of my application. Dr. Delaney told me that Greenwich J 
Hospital would not pay any attention to the events of 1966 

i 

or to the blackball situation and that I would have to 

' j 

movo my office to Greenwich, Connecticut so that 1 could ' 

j 

enjoy staff privileges. He assured mo that I could in 
all likelihood make that move without fear, but I stressed i 
the importance of the commitment of closing my office and 

I 

moving ny home to Greenwich, Connecticut from Mamaroncck, ' 

I 

New York. Dr. Delaney told ms ho was sure there would 
be no difficulty, but that he would speak with the other 
members of the committee and give me the reassurance I 
requested before I committed myself. I thereafter had a j 
subsequent conversation with Dr. Delaney and he told me 
that there was no way I was going to get on the Greenwich 
Hospital staff, but that he could not advise mo hew much 
effect the "blackball" which existed with respect to mo 
had affected the decision. 

C. Aw to St. Agnes Hospital, White Plains 

I 

My application at this hospital has been 
pending since February 4, 1974. There has been no deci¬ 
sion, nor can I get any answer from anyone of the staff 
or associated with St. Agnes as to what is causing the 
delay and lack of favorable action. During -ny interview j 
with the Chief Surgeon, Dr. Raymond Williams, there was no ! 

I 

question concerning my professional credentials and compe¬ 
tence. 
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D. As to Park East Hospita l 

Eugonc Kligcman i3 the former administrator ; 
of Vfickorsham Hospital where I hud previously enjoyed 

' t 

staff privileges. When Mr. Kligcman became administrator 

i 

of the newly organized Park East Hospital, he contacted 
me and invited me to join the staff, being fully aware 

I 

I 

of my personal and professional history, including the 

J 

abortion charge and assault pica. I was granted temporary' 
staff privileges at Park East Hospital on July 20, 1073 
pending final action on my filed application. On Dec- j 
ember 12, 1973 Mr. Kligcman asked me to rofilc'’ because ! 

, i 

of a further reorganization or merger with the structure 
of Park East Hospital and I promptly did so. On April 
22, 1974 I was mailed a letter advising me that Park 
East Hospital was revoking my temporary privileges and 
that my application for staff privileges was denied. 

j 

I wa3 invited to telephone Mr. Kligcman to further speak 
about the matter, but repeated attempts to reach him by 
telephone since April 23, 1974 when I received thp 
shocking news have been unavailing. 



E. As to other hos p itals 

I 

Immediately after the charge wan made against 
me, I had a conversation with Dr. Marvin Ackerman, a highly 

i 

respected and energetic physician who was then chief of the 

* t* 

staff of three hospitals and on the staff of ten hospitals 
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/ * 


• * * 


1 . 


in addition to maintaining several private offices for 
the practice of medicine. Dr. Ackerman told me that with 
his connections there should and would be no difficulty 
in getting me admitted to several hospitals and that lie 
would bend every effort to effect that result. One after 
another, however, the administrators of the various hos¬ 
pitals told Dr. Ackerman that there was no way possible 
by which, given what had happened, I cpuld ever be ad¬ 
mitted to the staff of any hospital. Dr. Ackerman told 
me that the mere mention of my name to a hospital admin¬ 
istrator in the areas far rembved from the United Hospital 

* 

brought recognition as that of a physician who was under 
no circumstances to be considered. Dr. Ackerman was ad¬ 
vised by the administrator of Union Hospital in the Cron:: 

that ho had received a message from an unidentified source 

» 

addressing itself "to all hospitals" warning them against 
permitting no to become associated with any hospital. 

At both Parkchestcr Hospital and Westchester Square Hospi¬ 
tals in the Bronx, Dr. Ackerman was told that I should not 
even apply because they had been warned in advance against 
me. At Mt. Eden Hospital in the Bronx where Dr. Ackerman 
is a close friend of Dr. /Joratr.s, the administrator of the 
hospital. Dr. Ackerman was told the same thing. Most 
recently, at St. Barnabas Hospital, where there is a short 
age of staff and there is a spot for mo and they need me, 
my application is not welcome because of the blackball 
situation against mo. 


-9 
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F. As to New Rochelle Medical Cente r 

In 1971 i had a conversation with Mr. 

Alex Norton who is the administrative officer of the Now , 

I 

Rochelle Medical Center. I approached him for the purpose 

of securing application blanks to become affiliated with 

• ... , • • . 

that hospital and to secure staff privileges there. Mr. 
Norton was most pleasant, but he advised mo that he would 
not even give me the application blanks and that it would 

i 

• 

be absolutely useless for me to file them, constituting a 

I 

waste of time and effort on my part and an invonvenicr.ee 

t 

to him and his hospital. Jle ^aid that once a physician 

had been blackballed by a hospital there was no possi- 

. 

bility whatever that ho would even be considered by any 

I 

hospital within a fifty mile radius of the blackballing 

i 

hospital. He told mo that in the circumstances he would 

I 

not give me the forms and would not accept a filing, much 
as he regretted having to tell me the facts. 
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15, Furthermore, chargee against me were 

I 

filed with the American College of Surgeon?; of which I I 

! 

am and have been a Fello^ by defendant J. Douglas Halleek 
who sought to have me thrown out of that professional 

I 

organization. Fortunately, that organization with its 

' *• i 

headquarters in Chicago, in sufficiently far removed from 

I 

the influence of United Hospital so that the effort was 
not successful,although hearings were held. 


16. Eased upon the recitation of the hist¬ 
ory of what has been happening in my attempt to practice 

% 

my profession and servo my patients, the conclusion is in¬ 
escapable that I have been blackballed and made person a 
non grata by the actions of the defendants in circulariz¬ 
ing their colleagues and hospital administrators in one 
fashion or another. 


V7HEREF0RE, I respectfully urge upon the 
Cpurt, that, given the present aspect of this case, the 
facts are in no wise in dispute and the moving affidavits 
under Rule 56 make appropriate the granting of summary 
judgment in my favor promptly and fully restoring to me 
the ability to practice my profession and reconstruct 
my life and granting to me all the other relief prayed for 
in the complaint. 


n 







WILLIAM A. DARHETT 
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• UNITED STATES DISTRICT COVET 
SOUTHERN DISTRICT Cl' NEW YORK 

..X 

WILLIAM A. BARRETT, M.D., , 

Plaintiff, , 

-against- * , 

UNITED IIOSPIRAL, et al., . 

Defendants. ; 

--- 

stat e: .;;::t pit .sva::t to 
rune 7n ) 

l 

Plaintiff supplies this statement of all I 

the material facta as to which the plaintiff contends there 

is no genuine issued to be tried, thereby justifying grant-'' 

ing of the motion for summary judgment in favor of the 

. 

plaintiffs 

1. Plaintiff is a duly licensed and quali¬ 
fied physician and surgeon. 

2. Defendant United Hospital is a community . 
hospital under the Laws of the Stato of Hew York. 

» 

3. Defendant hospital has accepted federal 

I 

Hill-Burton money in the past as is accepting federal 
and state Medicare and Medicaid and other funds. 

Defendant United Hospital performs 
emergency and poverty services for the people within the 
area of its mandate, services which would otherwise fall 
as duties upon the State of Hew York. ■ 


73 Civ. 1716’ •• 

(Judge Arnold 
Bauman) j 
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5. Each of tho individual dnfondants is in 
fact ns described in the complaint. 

6 . Except for militn: v .service during tlu; 
Second World War, plaintiff has been an intern, resident, | 
and staff member of defendant hospital since July 1, 1940. 

' - i 

7. On September 28, 1966 plaintiff was 

I 

! 

arrested and charged with criminal abortion. 

8 . On August 29, 1960, plaintiff was con- ! 
victed upon his guilty plea of the crime of assault in the 

third degree, a misdemeanor. 

9. On September 12, 1968, plaintiff re¬ 
ceived from the State of New York a Certificate of Itolicf 
from Forfeiture and Disability. 

10. From immediately after the time of his ! 
arrest plaintiff was on the status of leave of absence 

l 

from defendant hospital until September 16, 1960 when the 
Board of Trustees of defendant hospital determined not to 
reappoint him as an attending surgeon. 

11• Determination by defendant hospital's 
trustees on September 16, 1968 was expressly made with¬ 
out prejudice. 

12. Plaintiff's license to practice medi¬ 
cine in the State of New York was revoked because of the 
abortion chargo on September 14, 1969, but was restored 
by order dated February 4, 1971, effective July 1, 1971. 

13. On February 10, 1971 plaintiff duly 
applied for privileges at defendant hospital. 


2 - 
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14. Thereafter plaintiff duly completed 
nil requirements in connection with such application. 

15. On February 16, 1072 the Joint Confer¬ 
ence Committee of defendant hospital held a meeting at 
which plaintiff and his counsel presented arguments and 
materials in support of plaintiff's application. 

16. The Statements of Reasons for denial 
of privileges to plaintiff by defendant hospital as set 
forth by defendant hospital ares 

A. Failure to provide requisite surgical 

information from Hew Milford Hospital. 

B. Vast discrepancies between statements 
on the application and operating room records of the defend¬ 
ant hospital. 

C. Pa 3 t charges of abortion with respect 
to which defendant pleaded guilty to the third degree 
assault. 

D. General observations by anonymous 
members of defendant hospital's medical staff regarding 
plaintiff's conduct and activities. 

17. The required information from Hew 

Milford Hospital was in fact supplied. 

18. The alleged discrepancies between appli- 

I 

cation and operating room records were adequately explained. 

19. Ho specifications of the alleged con¬ 
duct and activities observed were ever provided, although 
duly demanded. 


- 3 - 
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20. Mo identification of the alleged ob- 

i 

servers nor confrontation with them was provided, although 
duly demanded. 

21. Plaintiff has been unable despite re¬ 
peated and diligent efforts to secure staff privileges 
at any other hospital and is being presently severely 
limited in the ability to practice medicine no a result 

I 

thereof and of the denial by defendant hospital of staff 
privileges. 

Dated: New York, Hew York 

Kay 2, 1974 • 



r ;fully suV/ 


•»'«•>« . • / yO* /*»'*' V/ • •• 


LEVY, CUT.’'All, COLDDSr.G & KAPI-M! 
Westchester Civil Liberties Union 
Attorneys for Plaintiff 
Office u P.0. Address 
363 Seventh Avenue 
Hew York, Kow York 10001 
(212) 736 2226 
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UNITED STATES DISTRICT COURT 
' SOUTHERN DISTRICT OF NEW YORK 


WILLIAM A. BARRETT, M.D., 


Plaintiff, 


-against- 


' UNITED HOSPITAL; RICHARD A. STOLNACKE, 
Executive Director of United Hospital, 
individually and in his official 
capacity; ALFRED D. GRANT, M.D.; 

JAMES A. SUDBAY, M.D.; EUGENE WASSERMAN, 
M.D.; J. DOUGLAS 1IALLOCK, M.D., H. 

CLAY JOHNSON; WILLIAM H. JENNINGS; 
CHARLES R. C. STEERS; WILLIAM REES; 

JACK GANTZ; RICHARD D. LOMBARD; DAVID 
i GILE; RICHARD W. DAMMONN; MRS. THOMAS 
| H. LANE; EDWIN II. KAUFMAN, M.D.; 

| CHARLES J. ALEXANDER, M.D., ANTHONY 
;BALCNUNAS, M.D.; H. EUGENE SEANOR, 

' M.D.; DAVID A. WILSON, M.D.; JOHN II. 
[DALE, JR., M.D.; LEO T. DELANEY/ 14.D.; 
MRS. EDNA DELZIO, R.N.; WILLIAM C. 

FELCH, M.D.; ABRAHAM L. IIALPERN, M.D.; 
MRS. HARVEY KELSEY; LAWRENCE MARX, JR.; 
MRS. EMIL MOSBACHER, JR.; MARTIN 
NESCHI, M.D.; JOEL J. SCIIWARTMAN, 

M.D.; JOSEPH SILBERSTEIN, M.D.; DAVID 
A. W. WILSON, M.D.; C. JONATHAN 
SHATTUCK, SAMUEL DRAGO, M.D., VIRGINIA 
HAGGERTY, M.D., PHILIP JENSEN, M.D.; 
SHELBY LEVER, M.D.; HAROLD ROTII, M.D.; 
JACOB S1IRAGOWITZ, M.D. and RONALD DEE, 
M.D., 


NOTICE OF APPEAL 


73 Civ. 1716 


Bauman, D.J. 


Defendants. 


IS I R s 


PLEASE TAKE NOTICE, that Plaintiff hereby appeals 
to the United States Court of Appeals for the Second 
jCircuit from the order of Judge Arnold Bauman dated May 
|23, 1974 and filed on May 24, 1974 and from each and every 
part and from the whole thereof. 


Dated: New York, New York 
June 20, 1974 


Yours, etc.. 


JEREMIAH S. GUTMAN, ESQ. 

LEVY, GUTMAN, GOLDBERG & KAPLAN 
Attorneys for Plaintiff 
363 Seventh Avenue 
Hew York, New York 10001 


I 







f 

I 

j 

li 

[| TO: IIAYT, HAYT, TOLMACH & LANDAU 
;! 55 Northern lioulevard 

I Great Neck, New York 11021 

jj Attorneys for Defendants 


I 1 CLARK, GAGLIARDI & MILLER 

j, 174 Main Street 

VJhite Plains, New York 10C01 
Attorneys for Defendants. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


WILLIAM A. 3ARRETT, M.D., 


Plaintiff, 


-against- 


UNITED HOSPITAL, ct al., 


Defendants. 


AFFIDAVIT OF SERVICE 
BY MAIL_ 


73 C i,r . 171C 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


: ss. : 


EUGENE N. HARLEY, being duly sworn, deposes and says, 
that deponent is not a party to the action, is over 18 years 
of age and resides at 114 West ICth Street, New York, New 
York. That on the 20th day of June, 1974, deponent served 
the within Notice of Appeal upon Hayt, Ilayt, Tolnach i 
Landau the attorneys for defendants United Hospital, Stol- 
nackc, Johnson, Hennings, Steers, Rees, Gantz, Lombard, 

Gilc, Dammonn, Lane, Kelsey, Marx, Mosbacher, Shattuck, 
Hallock and Dale, at 55 Northern Boulevard, Great Neck, 

New York 11021 and Clark, Gagliardi S. Miller the attorneys 
for defendants Grant, Sudbay, Wasserman, Kaufman, Alexander, 
Balchunas, Seanor, Delaney, Fclch, Halpern, Neschi, Schwartz- 
man, Silbcrstcin, Wilson, Drago, Haggerty, Jensen, Lever, 
Roth, Dee and Shragowitz at 174 Main Street, White Plains, 
New York 10601 the addresses designated by said attorneys 
respectively, for that purpose by depositing a true copy 
of same enclosed in a postpaid properly addressed wrapper, 
in an official depository under the exclusive care and 
custody of the United States Post Office within the State . 


of New York. 

Sworn to before me, this “"pUC 

day of June, i974 


EUGENE N. HARLEY 


-j" « *n ,v * I,Uu -• u 76* 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OI’ NEW YORK 

----------------- -X 

WILLIAM A. BARRETT, M.D., : Case No. 73 Civ 1716 

Plaintiff, : Judge Bauman 

$ 

-against- s CLERK’S CERTIFICATE 

UNITED HOSPITAL, et al., 

Defendant. : 

---------------- - -x 


I, RAYMOND F. BURGJi/iRDT, Clerk of the District 
Court of the United States for the Southern District of 
New York, do hereby certify that the certified copy of 
docket entries lettered A-B, and the original filed papers 
numbered 1 thru 13, inclusive, constitute the record 
on appeal in the above entitled proceeding; except for the 
following missing documents: 


DATE FILED PROCEEDINGS 


IN TESTIMONY WHEREOF, I have caused the seal 
of the said Court to be hereunto affixed, at the City of 

New York, in the Southern District of New York, this_ 

day of __, in the year of our Lord, 

One thousand nine hundred and seventy feur, and of the 
Independence of the United States the _year. 




* 96A 


'••/TICE O' 
CO i-.’Or RE;. 


U.UTTi'JD !»!..''TJ; T rjV < «■;, 

07 von?: 


WlJJ/f/V. A. m. i>., 


-ixgai»»r,tr 


Plaintiff, 
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UNITED STATER 
EOUTIiKKN D.Tf.'i 


DISTRICT COURT 
EICT 01' 1117.7 YORK 


x 


V,II,LIAM A. 


BARRETT 


i. I). 


r 


riaintiff, 


-against- 


UNITED HOSPIT/iE, et al. , 

Defendants. 


x 


BAUMAN, D..J. 


vji i ion •_ . . . 


- i iviiuuVti 


OPINION 
73 Civ. 1710 


\ 


In this action for declaratory, injunctive, mandamus 

and monetarv relief, the plaintiff physician alleges violations 

of the First, Fifth, Eighth, Ninth and Fourteenth Ar.ondn.ontn of 

the United States Constitution and of the Civil Rights hr .t of 

1 / 

1071 by the defendant hospital, its Board of Directors, employees, 
committees and staff netr.bcrs. All the defendants now rove to 
dismiss under Rules 12(b)(1) and 12(b)(6) of the Federal Rules 
of Civil Procedure* for lack of subject natter jurisdiction and 
failure to state a claim upon which relief can bo granted. In 
effect, both of these notions present the identical contention 
that the absence, of "state action" in tho violations alleged by 
olaintiff in his complaint is fatal to his cause of action. 

I. 

For purposes of this motion, plaintiff's version of the 

2 / 


fncts arc taken as true; 








The plaintiff is n physician who, for almost tv/enty 

years., was a member of tho stuff of United Hospital, a private 

hospital located in Tort Chester, Hew York. In 19 C6, he v/as 

3/ 

indicted and charged with the crime of criminal abortion. 

Upon his subsequent plea of guilty to assault in satisfaction 

of ( all charges, plaintiff’s license to practice, medicine in Hew 

York was revoked as wore all his staff privileges at the defen- 

4/ 

dant Hospital. On February 4, 1971, the Commissioner of Education 
restored plaintiff’s license to practice medicine within the 
state effective July first of that year. Thereupon plaintiff ' 
immediately applied for the restoration of his privileges at 
United Hospital. • 

The. by-laws of the Hospital in effect at that, time, re¬ 
lating to appointments to the Medical Staff, prescribed tho 
following procedure: Applications arc considered first by a 
"Credentials Committee" which makes a recortuncndat.ion to a 
"Medical Council of the Medical Staff" which in turn makes a 
recommendation to the Hoard of Trustees. If the application is 
denied, the applicant may avail himself of the right to a hear¬ 
ing before a "Joint Conference Committee" which, following tho 
hearing, makes /its recommendations to the Board of Trustees. 

Following the denial of his application plaintiff re¬ 
quested a formal hearing which was finally hold on February 1G, 

5/ 

1972. The hearing resulted in on affirmation of the prior 
actions of tho various committees and a recommendation to the 
Board of Trustees that plaintiff he denied staff privileges. 



,. * . 
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. The Board of Trustees thereafter accepted this recommendation 

and plaintiff was so advised on May 3, 1972,. Almost one year 

later the conplaint wan filed in the instant case, charging that 

the defendants, as members of the various committees which con- 

G/ 

sidcred and passed upon Dr. Barrett's application, had violated 
his civil rights and various constitutional protections in deny- 

t • 

ing him admittance to the Hospital staff. Specifically the 

complaint alleqcs: . ‘ 

* •* 

(1) That the hearing procedures followed by the Joint 

r, ^ ^ • r 

Conference Committee denied plaintiff due process (V 61). . . 

, (2) That the defendants had created a scheme to prevent 

plaintiff from being granted privileges at either United Hospital 
or at other hospitals in neighboring areas {*t 62). 

. (3) That the denial of staff privileges was without basis 

in law or fact, was beyond defendants' authority, and was arbi¬ 
trary ,'capricious, vindictive and an abuse of discretion (fl 64). 

' l 

(4) That certain of the defendants had conspired to 
destroy plaintiff's reputation and professional practice (V 69). 

» • .i .. 

• • 

*••• • .* (5) That certain of the defendants had communicated false 

and malicious statements concerning plaintiff to administrators 

• • • 
« 

and professional staff at other hospitals and had used influence 

‘ and pressure to cause patients, hospitals and other colleagues 
% • 

*# • 

to shun and exclude plaintiff (M 70). „ , 


Based cm those specific allegations plaintiff contend : 


V 
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” that hi 3 constitutional rights have bean violated in that ho . 

• ' has been prevented from associating freely and privately with . 

‘ ■ -'hi* patients and thereby has been deprived of due process and ^ 
'• ./• equal protection”^ subjected to cruel and unusual punisluaent. 

therefore, plaintiff argues, defendants' activities have deprived 
v • him of "rights, privileges land) immunities secured by the 

'if constitution" in violation of Title 42 U.S.C.'SS 1983 1089 and 

’ .» ' „■ V 

' , 1986 . , . - ■ . ; 

" .. The complaint before mo seeks an order directing tl.o . 

■■ defendants to admit plaintiff to the Medical Staff of United . 
Hospital, an injunction restraining'the defendants from refusing 
VV ' ' ! to grant him privileges at the Hospital as veil as from taking 
■/ . any action to prevent him from being granted professional privi- 

." / legos at other hospitals and money damages. .. 




ii. 


/■ 


Defendants have moved to dismiss the complaint on the 
grounds that it fails to state a cause of action and that there 
. "is*no subject matter jurisdiction. Before proceeding to an 
• . examination of the merits of those contentions there is a pro- 

' l # • I * 

*cedurul question which must be disposed of. , , 

, •# t 

Defendants have supported their notions to.dismiss by 
affidavits and therefore purport to cone within the last contenor 
of Rule 12(b) which provides that where ."mattors outside the 
pleading" arc considered by the court.such notions shall bo 
treated ns notions for: sumary ijudrjncnt. lluintif: nr<;ucs 

. , . “ 4 -... . 1 
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these affidavits arc "argumentative" and suggests that they be 
treated as memoranda rather than as having presented “matters 
outside the pleading." This I decline to do. While it is true 
that Rule 12(b) allows the court the option o£ disregarding the 
extrinsic material and deciding the motion on the pleadings, 
whore, as here, factual matters are presented in the affidavits 
which are relied on by the court, the bettor practice is to treat 
the motion as one for summary Judgment. Th ompson v. Row To rt 

Railroad company , 301 P. 2d 137 (2d Cir. 1906). Accord¬ 
ingly the motion before me will bo disposed of as provided in 
14/ 

Rule 56. *' 


. hi. • *j.V ; *• 

J • ' * 

This brings me to the core of the.case before the court: 
the presence or absence of -state action" or "action taken under 
color of state law". Although the various constitutional and 
statutory claims presented by plaintiff require somewhat different 
treatment, the majority of them are completely dependent upon a 
finding of the requisite state involvement. The only major c::- 
ceptions to this arc the claims under 42 U.S.C. § 19C5 and 5 

with which I shall *deal later. , . » < •; ' 

. * • ,1 •? , 

• V , • ' 

\ Defendants contend that what .is involved here is pvrd, 

private action by a private hospital: 

f 

. "The United Hospital is a private, self-governing . 

nonprofit organisation. It is governed ).y a to.Ad 
of Trustees which is composed o.v ya.ioJ.. , 

• * • on the staff_ Uoith-r the state nor U 3 

Covernmont is involved in the governing of tne 

internal nffnirn of the Itocpital cr in ta.- cc^^jn- 

1 ... * relating to appointments to the heda.c i-. d^au. 


p 





> 


4 . * 
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• Heedless to say, tlio plaintiff disagrees. Ho asserts 

several factors which, it is argued, conclusively establishes 

that the actions of the Hospital and its staff constitute "state 
18/ 

action": 

1. The Hospital is performing a public function. The 
State of New York has merely delegated the Hospital to perform 
its constitutional duty to provide health care services for its 
citizens. 

2. The Hospital has received extensive "Hill-Burton 
Hospital Construction Program" funds from the federal government. 

3. Tlio Hospital lias been granted tax exemptions by both 

19/ 

the state and federal government. 

4. New York has adopted a pervasive scheme of statutes 
and codes which regulate almost every facet, of hospital activity. 

r 

5. The Hospital . tlio onl y general hospital serving 

the communities of Tort. Chester, Mannroneck and Rye. A new 

hospital, whether public or private, cannot be built vrithin the 

area presently served by United without the prior approval of 

20 / 

the Commissioner of Health of the State of How York. 

Plaintiff's arguments arc well researched and extremely 

v*cll presented. Had the matter arisen in any of several other 

circuits across the country they might very well have proved 

dispositive of the issue and mandated a resolution in plaintiff's 

21 / 

favor. This case, however, arises in the Second Circuit and an 


.. ( .. 




.. v 


. r '• 
*4 


/• 

< . 
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examination of the prevailing view of "state action" held by 
our Court of Appeals leads no to the conclusion that plaintiff 
has not made a sufficient showing of state involvement. Quite 
aside from the constraints of ntnro decisis that require mo to 
follow the Second Circuit, it is my belief that its decisions 
more nearly accord with the Supreme Court's opinion in Poosc 

HO. 107 v. I rvis, 4 07 U.s. 163 (1972), than those of the 
circuits which arrive at contrary conclusions. 

IV. 

There is little question here that United Hospital is 
formally a "private" institution. Although established by per¬ 
mission of the legislature, it was organised by private indivi¬ 
duals and incorporated as a non-profit organisation. The indi¬ 
viduals who oncrate the Hospital and arc responsible for its 
management are neither government officials nor government 
appointees.. Instead, the corporate affairs and funds of the 
Hospital are controlled and administered by a board of Trustees 

composed of staff doctors and prominent members 01 the local 
22 / 

community. 

Neither 5 1903 nor the Fourteenth.Amendment erect a 
shield against merely private conduct, however discriminatory 
or wrongful. Shol 1 ov v. Krac mor, 334 U.S. 1, 13 (1948). Condud 
that is formally private may, however, "become so entwined with 
governmental policies or so impregnated with a governmental 
character as to become subject to the ... limitations placed 
upon state action." Hvans v, Howton , 302 U.S. 296, 299 (1966). 


- 7 * 



"While the principle in easily stated, the question of whether 
particular diner ini ns tory conduct in 'private', or the one hand, 
or amounts to 'state action' on the other hand, frequently admits 
of no easy answer." M oose Pod ge TTo . 107 v. Irvis, supra at 172. 

It is "only by sifting facts and weighing circumstances [that] 
the nonohvious involvement of the State in private conduct can 

f 

be attributed its true significance." Bur ton v. Wilmington 
Parting A n th.ority , 305 U.£*. 715, 722 (1961). 

An examination of the cases decided by our Court of 
Appeals reveals what appears to me to be a throe pronged test 
for determining the existence, of "state action". Thus, in order 
to subject 'private' institutions to the limitations of S 1983 
and the constitutional amendments it must be shown (1) that the 
state's involvement with the private institution is "significant," 

(2) "that the state must be involved not simply With mono activity 

of the institution ... but with the activity that caused the 
" 24/ ‘ 

■ • injury" (hereinafter referred to as the "nexus" requirement) and 

(3) that the state's involvement must aid, encourage or connote 

25/ 

approval of the complained of activity. 

Before expounding upon the application of the formula 
to the instant case, it is vital to point out the two situations 
which represent significant departures from tills standard. 

The first of those occurs in the area of racial diserim- 
26/ 

ination. Our circuit has long recognized a double "state uetl.cn" 


standard: "a less onerous test for cases involving racial dis¬ 
crimination, and a more rigorous standard for other claims". 





Jackson v 
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, The Ptatler Foundation, 


F. 2d 


(2d Cir. 


1974 ) • jjpff;uiitI - , v. Iiegal Fo ej.o tv, 44 5 F• 2d ll->0 (2d Cir. 1^/1) 

V7o ltn v. Port: Au t hor! ty, .392 F.2d 03 (3d Cir. 1968) , cert, denied , 
393 U.S. 910 (19G9) . As the court stated in Jackson , .supra , t 
"conduct which is admittedly part private and part governmental 
must be more strictly scrutinized when claims of racial di.scrim- 
ination are made." Plaintiff mal.cs no claim of racial discrimin¬ 
ation here and therefore does not permit me to abandon the three 
pronged test in favor of the standard of "strict judicial scrutiny 
It is notev/orthy that an examination of the cases finding state 
action in the denial or removal of staff privileges by private % 
hospitals reveals that a large number of them concerned claims of 
racial discrimination. See Sinking v. Fores II. Cohen Memoria l 
Hospita l , 393 F.2d 969 (4th Cir. 1963), cert, denied , 376 U.S. 

938 (19G4) ; T>t.on v. Grubbs , 329 F.2d 710 (4th Cir. 1964); Smith 
v. Hamoton Training School, 3G0 F.2d 577 (4th Cir. 19GG). 


The second departure from a strict adherence to the three 
pronged tost would appear to exist in the "public function" cases. 
These involve activities which have long been the exclusive 
province, of state or municipal government. "VThen a private 
person is performing, pursuant to a right accorded by statute, 
a function traditionally performed by the state, the acts of the 
individual [or institution) may be described as state action." 

Bond v . De n ire r, _ F.2d_(2d Cir. 1971) [slip opinions 

at 2103); Pintins v. Moses H. Cohen Memorial Hoso-ita], supra. 


Plaintiff contends that such a "public function" i 
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present here. The llew York State Constitution, ho asserts, 

places responsibility for public health squarely in the hands . 

of the state^Proefceding from this foundation the argument is 

then made that "Kcw York has elected to effect this policy by 

means of a coordinated plan of building and maintaining public 

hospitals, for certain functions and areas, and by certifying and 

regulating private hospitals as part of the carrying out of this 

20 / 

policy.” 

The "public function" approach has met with some success 
in the Supremo Court. See Marsh v. Alabama, 32G U.S. 501 (194o) 
(the company town); Terry v. Adam s, 345 U.S. 461 (1953) [party 
primaries), Ev ans v. ~ newton , 382 U.S. 296 (1966) (public parks); 
and Amalgamated Food Emp lo yees Union _Loc 

Plaza, Inc. , 391 U.S. 300 (1968) [public walkways and parking 
areas of a privately owned shopping center). X do not find the 
.reasoning of these cases to be applicable•to the private hospital. 

Initially, it appears to mo that the decisions of our 
Court of Appeals in Powo v. Milos , 407 F.2d 73 (2d Cir. I960) 
and Grafton v. Brooklyn haw School , 478 F.2d 1137 (2d Cir..1974), 
arc closely analogous to the case at bar. 

In roue v. Milos, supra, the appellant. 1 ; sought to apply . 
the "public function" argument to a private university. Judge 
Friendly, writing for the court, rejected this contention. 
"Education," he said, "has never been a state monopoly^in this . 
country, even at the primary or secondary levels..." Tho Supreme 
Court "public function" cases concerning "activities or faciliti' 
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so clearly governmental in nature" were therefore round noc 
applicable to tho university. 

In (t rafton v . Prooblvn Lvv Sc hool, supra, Judge Friendly 
extended his conclusion in !Ynv- to private lav; schools: 

"Wo there [in rove] rejected the claim that the 
i furnishing of higher education nccessari.lv con¬ 

stitute;: state action because it is a 1 public 
function* .... We nee nothing . . . here* to call 
for a different result .... The circumstance 
that v’c are here dealing with a lav; school rathor 
than n liberal arts college does not nnlo law 
teaching 'governmental in nature.31/ 

It in ny conclusion that private hospitals are 1ikaviso 
not "governmental in nature". Uni lice fire departments and police 
'department:: mentioned by Justice Douglas in Evan s y. rowton, 
supra at 30 2, hospitals arc not traditionally governmental. Pri¬ 
vate hospitals are the rule rather than the exception. It is 
only relatively recently that federal, state and local governments 
• ; have, recognized the need for widespread public health care. 
Traditionally, however, the provision of nodical services has 
been a natter largely in tho. private domain. Unlike; the holding 
of elections in Terry the private hospital does not carry on a 
"traditionally" governmental function. Unlike the municipal park 
in Evans , tho private hospital does not purport to servo the 

■% 

community as a whole . Finally, unlike the sidewalks in Mars!. , 

and I.ogqn Valle y, the nrivato hosnital does not hold itself out 

32/ 

as a public area "open to all Conors". 

Plaintiff counters this by stressing that. United Hospital 
is tho only general hospital serving the area. A:; savh, he a: 


• i 
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it operates in a quasi-public capacity, being required^to provide 

emergency care for unidentified persons brought to it, and to 

occcpt for treatment all individuals who require immediate hospital 

34/ ‘ 

ization without regard to ability to pay. liven assuming this to 
be so, I cannot conclude that it nutl-.es the "public function" 
theory applicable to the case at bar. That doctrine has hereto 

* f . . .« 

‘fore been limited in its application to situations where the 

constitutional violation alleged occurred In the very a.PA V/jdLY—A 

which the private institution performed its " traditionally govr ?._ n- 
— J57^ 1 

mental function ". This is not the case here. Even if it may be- 
successfully argued that a private hospital is performing a 
public function it is clear that the function involved is the 

• admission and treatment of patients, not the hiring and firing of 

36/ 

doctors, nurses and other staff personnel. I find no compelling 
authority for extending the "public function" argument to a 
private hospital in the absence of a nexus between the^governnenta 
function performed and the violative activity alleged. 


In nummary, I have concluded that the. two major areas in 
which the three pronged test has not been utilised by our circuit 
are racial discrimination and traditionally governmental activi¬ 
ties. Neither is present in the cane before me. The notion that 
the "state action" cases will bo given diverse treatment depend¬ 
ing on the nature of the activity involved and the constitutional 
infirmity alleged is not a new one. It was Judge Friendly who 
first utilised the example of a private hospital to illustrate 
the need for a ficxiblo standard in testing for state action: 


12 - 
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' "The strongest case for outlawing diner ininn l:ion 
ir. ad-.nir.sion::. ir; the: !w»vital. ) c-causo op the 
importance of the goog;.aphical f ae Lor end the 
literally vi Lai interests often at stake:, it ray 
v/oll J'.o held that tor the state to allot’ one Pogro 
to die because a ' private 1 ho serial will not admit 
Mm is to nlJ.ov; ones pore than the Tourtccnth Amend¬ 
ment permits.... Tc hold that a state cannot con¬ 
stitutionally allow any hospital to refuse to admit 
a Uocjro patient does not compel a similar universal 
as to fair policies for recruiting staff and other 
employees, and still loss as to procedural due 
process for their dismissal.”38/ 


Having determined the applicability of the three pronged 
test it remains to examine whether plaintiff's complaint has 
satisfied its requirements. 


The two major factors relied on to endow the actions of 
United Hospital with the requisite "state action'* are: (1) govern¬ 
mental financial aid, and (2) a "pervasive" scheme of laws and 
regulations governing the activities of all hospitals in the state. 
I deal with these seriatim keeping in mind, nevertheless, that 
it is the "totality of the circumstances" which must be considered 
in tenting for the presence of "state action". Burton v. U i lmtn gtr 
Parking Anther itv, supra. 


United Hospital is alleged by plaintiff to bo the recipien 1 

of "substantial" federal aid in the form of Hill-Burton Hospital 

39/ 

Construction Program funds. Additionally, tho Hospital is the 
beneficiary of a host of tax exemptionn and participates in Medi¬ 
care and Medicaid programs. Plaintiff contends that "state action’ 
is therefore present here. Humorous cases are cited by him in 

support of this proposition. Kone hevrever were decided in this 
Cl rco.it-. 
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Tho issue of whether federal funding of private hospital::, 

primarily via the Hill-Burton Act, is sufficient to bring an 

otherwise private hospital within the scope of § 1933 and the ; 

Fourteenth Amendment is one that has split the circuits. The 
40/ 41/ 42/ 

Fourth, and arguably the First and Third Circuits as well, would 

43/ 44/ 

find "state action" in the instant case. The Sixth, Seventh, 

\ ' 45/ 4G/ • 

Eighth and Tenth Circuits most likely would not. 

. ’ • ' 

4 \ . . 

Although our Court of Appeals has never considered the 
effect of Hill-Burton funding on the actions of an otherwise 
private institution, it has considered the effect of other govern¬ 
mental funding. Those decisions clearly indicate what I have 
defined as a three pronged test. Thus the funding (1) must be 
significant; (2) must have a nexus with the complained of conduct;' 

-. , jr ' • * , ’* 

'and, (3) must further the unconstitutional activity. 


* 4 • % 

! . . There is no contention by defendant here that the Kill- 

Burton funding of United Hospital is insignificant. Tho primary 
pitfall for plaintiff comes, however, in meeting requirement two, 
the "nexus" requirement. .1 . , 

. -• *it. .■’* 

* t . • 


' ; Powc v. Miles , supra, made clear "that the state must Lo 
* 1 . , , 
involved not simply with some activity of the institution alio: -* l 

to have inflicted injury upon a plaintiff but with the very ecMvil 

47/ 

that caused the injury." In the case at bar tho financial aid 
is directed toward promoting construction of new hospital wings 

and has no nexus with the employment and termination policies 

• . » : *» 

applied with regard to staff. An such, I conclude* that there 'n 
no “state action" by tho mere receipt of Hill-Burton funds. 
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exist four decision;; in this circuit which convince no of the 
correctness of this decision. 

In Grafton v. Brooklyn haw School , supra, our Court of 
Appeals rejected the plaintiff's contention, that the conduct of 
the law school officials constituted state action because of a 

r 

combination of the school's tax exemption, the sale of a site by 

Now York City at a price so low that the .school ultimately paid 

nothing for the land on which it was built, and a $400 payment h 

the state for each degree awarded. The implication is clear; the 

financial aid had no relation to plaintiffs' comnlaintu regardi; . 

. 4 0/ 

their dismissals from Brooklyn Lav; School. 

In Grossncr v. Trustee;: of Columbia University , 237 F.Supp. 
535 (S.D.JI.Y. 19G8) , Judge Frankel refused to find state action, 
in the context of student discipline despite Columbia's receipt 
of substantial federal government funding combined with federal, 
state and local tax exemptions. "Receipt of money frem the state", 
said Judge Frankel, "is not, without a good deal more, enough to 

'a 

make the recipient an agency or instrumentality of the Government." 
Ho then pointed out the absence of any allegation by plaintiff 
that the government was involved an a participant in the University 

i • 

disciplinary proceeding complained of. VJo thus arrive again at 
the same conclusion; tho critical involvement was not in the 
particular discriminatory action under constitutional attack. 

The third significant opinion in my analysis is that of 
Judgo Friendly in V/ahha v. Now York Universit y, 492 F.2d 9G (“ i 
Cir. 1974). Vh.nt Is of interest hero is rot sc much the boldine 
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of the court but rather its consideration of Sinklnn v. Hoses 

II, Cohen Memoria l Hogoi.t-.n l> Bnpra. .Sink ins , it v;ill bo recalled,, 

is the landmark case in finding "state action" by virtue of the 

50/ 

receipt of Hill-burton funds. The court in Sinki n3 had before 

I 

it a statute permitting the construction of "separate but equal" 
facilities v/ith Hill-Burton funds. Pursuant to this statutory 
authority the State of Worth Carolina distributed these funds to 
a private, racially segregated hospital. An action was subse¬ 
quently commenced by several black physicians and patients who 
charged that the defendant hospital had engaged in discriminatory 

conduct in violation of the Fourteenth Amendment. The Fourth 
**• , 

Circuit concluded that the state’s promotion of the hospital's 
segregationist policy amounted to "state action". Here there was 
obviously a nexus between the questioned activity and the govern¬ 
mental fundinq. Judge Friendly in Wahha apparently finds this 

51/ 

factor to be a requisite for invoking the Sinkins holding. 

# * * -i • 0 \ 

a • The last of tho four decisions, Mulvlhi.il v. Julia L, 
Butterfield Memorial Hospital, 329 F.Dupp. 1020 (S.D.N.Y. 1971 ) f 

1 - T -r - ■ ‘ % \ 

r * • 

is almost identical factually to the matter before me. It in- 
volvcd an action by two physicians against a private hospital 
alleging lack of due process and equal protection in tho hoc pit 

t | * ' 

decision not to reappoint the plaintiffs to its staff. Plaintiff;: 

i 

in asserting tho requisite state involvement relied heavily on 
tho receipt by defendant of Hill-Burton construction funds. 

. . i 

Citing Powo v. Milos , supra, for the proposition that "the state . 
action, not tho private action, must bo the. subject of the com- 

• * r • 

plaint", Judgo Motzner concluded in language equally applicable 


* < 
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to the cane nt bar: 

"The plaintiffs in the present case fail.to grasp 
this crucial distinction. In the cases they cite, •* 
the critical state involvement was in the very 
prohibited action under constitutional attack.... 
There is nothing in the language or logic of these 
' cases to support the proposition that state action 

v/ould have been present had the private hospital in 
question discharged an employee without notice or a 
hearing. This is the conduct which is challenged 
, in the present case and the state is in no w a y in- 

volvod in it."52/ 


Having concluded that the governmental funding received 
by United Hospital fails to satisfy the "nexus" requirement oi: 

the. three pronged "state action" test, I proceed to plaintiff's 

'* . 

second major contention, namely, that the. extent and intrusiveacss 
of the governmental regulatory scheme governing hospitals suffi¬ 
ciently implicates the state in any activities carried on by sv.sh' 
institutions. A number of courts have accepted this principle, 

niost notably those of the Fourth Circuit. Eaton v. Grubbs , 325) 

V . • - • • 53/ 

F.2d. 710 (4th Cir. 1DG4). * ... - , 

» .•«•**••* *,i , ' 

.1 '> Although I an perfectly willing to concedo that the per¬ 
vasive regulatory scheme here is a "significant" state involve.-.:^:-.ty' 

• t *• . , 

fulfilling the. first requirement of the three pronged test, it 

• , * . 

is questionable whether it satisfies the "nexus" requirement, ar.: 

r * * • 

it clearly fails to "aid, encourage or conr.oto approval of th 
complained of activity," Q3 required by the third prong. 

* * * • 

Judge Hctancr, in Hulvihill , in addition to dealing wiLh 

-the. Hill-Hurton issue, also was confronted with the contcnti m 

that tho subjecting of-private hospitals to detailed regulates . 

• • 

by the State of Kcvr York amounted to "state action". Judge .. -r 
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rojoctbd this argument noting that, although Hew York plays a 
.substantial role in supervising the operation of .private hospital; 
within its borders/ "the State as part of its general regulate::-, 
scheme, does not in any way associate itself with.or influence 
. the internal decisions of^a hospital's board of trustees to hive 
• 'or fire staff members."* The mere fact that New York regulates 
the facilities and standards of care of private hospitals doe:; 
’/not nor oe make the acts of the hospital in discharging physio: 

tho acts of the state. "Such a blanket rule,'] said' Mulvihi11, 

' "would overlook ’the essential point — that.... the state *' 

\ n ot the private action, must be the subject of complaint." 

\ ' Mulvihill thus concluded that the "nexus" requirement 
“ not been .satisfied. It was not contended there that tho state 
in any way associated itself with the hospital’s methods of hirir.c 
, and firing physicians. No governmental approval of the hospital' i 
internal by-laws was required and no state'nominees sat on i..s 

board of trustees. From this. Judge Motzncr found that "tho 

• . •* ' . 

has never shown an interest in supervising or influencing the 

50/ 

purely internal affairs of these hospitals. 

. ^ * • . • *. < 

■ i ' , * 

' r Plaintiff in the case at bar contends that post-?hOAv^h’ 

. • ,* • . 

statutory additions to the Public Health Law which reck ho pro 
hibit improper practices in hospital staff appointments provide, 
the renuisito "nexus" with the challenged activity and there..cv.e 
deprive that decision of its vitality. There is a great il o 
merit to this assertion.' 

r 

The procedure" presently in effect in •■.•any .io::p*h.". i.: 
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governing staff privileges are canriclouo and arbitrary. Thera 
'• nre certain nodical spooialitios in which it in extroualy diffi¬ 
cult to obtain staff privileges. In Now York City it is eatiur.lt d- 
that thirty percent of all physicians are without privileges in . 
any hospital. The decisions denying staff privileges in many 
; instances do not disclose the reasons for the denial and arc oft 
* arrived at because of a purely local situation and without regard 
to the physician's professional competence. • . • 

In order to alleviate this condition the State Legislature, 
:/ 011 May 15 , 1972 enacted Section 2801-b of the Tublic Health Law. 

•* -V . Subsection (1) of this statute provides that it shall b '- 

*■ V • 

- an improper practice to deny staff privileges to a physician (a) 

without stating the reasons therefor or (b) for reasons, unrelatv- 

i ’ to standards of patient care, the objectives of the institution 
*•* . • ’ . , _ • 4 
or the character or competency of the applicant. ^ , 

. -i * ; * 4 - *' • 

* Subsection (2) provides .that any person claiming to re 

aggrieved by an improper practice defined in Subsection (1) may 
•, \ file a verified complaint with the public health council. 

<7 % "* ' * *■•••* 

• t ( i . * • . 

’ Subsection (3) provides that upon receipt of such a cm- 

f 1 ft . • 

plaint the council shall make a prompt investigation. It tir. 
council determines after such an investigation that cause exiota ^ 
for crediting the allegations of the complaint, it shall direct j 
tho governing board of the hospital to review its actions. I 

•i , , * 

Dy enacting this provision, plaintiff asserts, i;_w Vow- 
has expressed its public policy that staff appni..-:un.tr. ^ 1 -- 1 
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concern to_ tbo Pi nto. 11ms , lie contends, it has involved 

itself dircctJy in the very activity out of v;hich the challenge 

Cl/ /> 

in the complaint arises. 

It is clear that the procedures outlined in S 2801--b arc 
not applicable to plaintiffs case. Indeed, when his complaint 

I 

was referred to the Hew York State Department of Health for offi¬ 
cial review, the Public Health Council declined to consider the 

matter on the ground that the action of the Hospital occurred 

62 / 

prior to the effective date of the lav;. There would seem, there¬ 
fore, to be some question as to the appropriateness of considering 
the effect of a statute on the existence of "state involvement" 
when the activity complained of preceded its enactment. In any 
case I find no compelling reason to confront this issue in view 
of my conclusion that, even when considered, these legislative en¬ 
actments do not satisfy the third requirement of the Second circa: 
."state action" cases. 

The Second Circuit lias recently stressed the "e-: 3 ential 
distinction between a regulatory scheme in which a private insti¬ 
tution nlavr. a part in an offensive government policy and one 

which is designed to prevent the institution's acting in an nbusiv 
G3/ 

wav." In Shirley v. st air- ?;gtionnl Dank of Connecticu t. F. 

-( 2c3 cjr • 1574) , plaintiff contended that a Connecticut 

statute providing for the necessity of legal process in reposses¬ 
sions sufficiently implicated the state in the seizure of an 
automobile by defendant bank to constitute "state action". Judge 
Mulligan, writing for the court disagreed, pointing out that the 


. . ^ r> 









statute, rather than authorizing the seizure, had actually made 

it move difficult. "Tima," he concluded, "the State does not 

encourage seizure, nor doer it in any way aid or a hot the !>aller 

.... the state enactment was onclioratory not regressive; it did 

not move in on the plaintiff or other buyers, but rather on the 

04/ 

installment sellers." Shirley, then, clearly stands for the 
proposition that the mere fact that the state has legislated in 
the area of the conduct complained of does not in and of itself 
constitute sufficient participation to be appropriately denominator 
"state action". 

In Bond v. O on tzer , _ F.2d_(2d Cir. 1974), the 

court reaffirmed its holding in Shirley. That case involved a 
wage assignment invoked by defendants, finance and loan companies, 
as a result of plaintiffs' alleged default on a loan. Plaintiffs 
argued that state statutes providing for execution against v/nges 
by service of a wage assignment upon an employer was sufficient 
to constitute state involvement. Judge Mulligan rejected this 
contention, concluding that the statutes were conspicuously and 
designedly for the benefit of the borrower and not the lender: 

"The State in this case has not deprived the 
plaintiffs of anything.*.* 

• a ‘ 

"It is abundantly clear that ... [the statute's] 
provisions wore designed, not to encourage the 
assignment of wages, but to discourage the over¬ 
reaching of the wage earner."65/ 

The most recent state action case in this circuit, Jacks on 

v. The retail o r found a t ion , _ F.2d_(2d Cir. 1974), set 

out five factors it considered "particularly important to n 




determination of state action." Ono of these was whether the 

governmental regulatory scheme ''connotes government approval of 
GC/ 

the activity." Although the court in Jschson indicated that not 
each and every ono of the five factors need bo present to permit 
a finding of "state action", it limited its conclusions to cases 
involving racial discrimination. As noted before, racial dis— 

I 

crimination .is so peculiarly offensive and was so much the prime 


target of the Fourteenth Amendment that a lesser degree of involve 
ment nay constitute 'state action' with respect to it than would 
be required in other contents." Co leman v. Wagner Co llege, 429 
F.23 1120, 1127 (2d Cir. 1970) (concurring opinion of Judge Friend 


While it nay be true, cis plaintiff points out, that ana¬ 
lyzing state action in this fragmented manner differs frqm the 
majority of holdings in other circuits, it appears to me to be 
completely .in accord with the Supreme Court opinion in Moone Lodge 
Ho. 107 v . Irvis , supra. That already widely cited case involved 
a guest of a member of a private club v/ho v/as refused service 
because of his race, lie sued, contending that the grant of a 
liquor license to the lodge by the Pennsylvania Liquor Authority 
subjected it to a pervasive regulatory scheme which implicated the 
state in the actions of the lodge. The Court hold this insuffi¬ 
cient to constitute "state action", concluding that however detail 
the. regulatory scheme, it cannot be said in any way to foster, 
approve or encourage the lodge's racially discriminatory practices 

The cases discussed above mandate a conclusion that the 
regulatory scheme here docs not constitute state action even when 


..a-* 
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considered in con;]unction with the* governmental funding. The 
decision to deny plaintiff staff privileges via entirely that of 

I 

the hospital; it was authorized by the hospital's by-laws, and 

the etato in no way fostered, approved or encouraged defendants' 

GO/ 

conduct. The effect of 5 2801-b, if any, .is merely analiatory. 
"Private action does not become state action simply because govern- 


« 


;ncnt regulation has not gone so far as a plaintiff would like." 
Jackson v. The Ptatl or F oun dation , surra, (slip opinions at 277 0, 
dissenting opinion of Judge Friendly). 


VI. 

One question remains to be resolved. Plaintiff's complaint 

6V 7 0/ 

alleges violations of 42 U.S.C. S 1885 and 5 193G. neither of 
those sections mentions that the violative conduct must be taken 
"under color of state lav;." Nevertheless, in Coiling v. Ha ndyman , 
341 U.S. C51 (1051), the Supreme Court held that state action was 
indeed a necessary ingredient to a cause of action under these 
statutes. Twenty years later in Griff i n v. r.rc:c)>>::n r icl.jo, '103 U. C. 
88 (1971), the Court reconsidered the; question and arrived at the 
opposite conclusion. Section 1985(3), concluded Justice Stewart, 
war. clearly intended to cover private conspiracies. A limitation 
was placed on this lidding however, which is crucial to the case 
at bar: 


"That the statute wan noant to reach private action 
does not, however, mean that it was intended to 
annly to all tortious, conspiratorial interferences 
with the rights of others.... The constitutional 
shoals that would lie in the path of interpreting 
5 1983(3) as a general federal tort law can bo 
avoided by giving full effect to the Congressional 


23 - 




• ft .. • *• 


221A 


7; 


‘ ' nnrnoie — by rociuiring ar. an clement of the cauoc 
Ts action, the kin* of 

motivation stressed by tho .sponsors.... . •, 

4 f. ’ 

. ’ Thus before a cause of action exists under 1906 or 1935 

./‘‘there must bo some “racial, or perhaps otherwise class-based 

• invidiously discriminatory animus behind the conspirator's actio:,. ; 
' . Plaintiff has made no such allegation of class-based discrimina- 

' ■'•"v don. Ho has, therefore, failed to satisfy the requirements of C» 
•i' . 1 statutes. Jackson v. Ilorton-r.hl ldrcn'r. Hospital. «7 P.2d SOS, K5 
' , (6 th Cir. 1963), cert^ denied, -_ U.S.-(1974). 

. V • f.v 

. . . • 

■ ; ' > . Conclusion 1 * * 

t • L 1 * 1-1 . 

..... For all of the.preceding reasons the defendants' motion 
. ; V ' for summary judgment dismissing plaintiff's complaint is gxcin.-ea. 


V . 


SO ORDERED. 


• r. . t 


Dated: May 23, 1974 
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Footnotes 


* 


1 / 

42 U.5.C. Sections 10 C 3, 1985 and 198G. The 
the court is nssorted under 28 U.S.C. Sections 
1361 . 


jurisdiction of 
133.1 , 1343 and 


2 / 

Gardnorv. Toilet Cor. 
City of H id fo'r .l, *3U0~i’. 


Ass'_n, 387 U.S. 3 G7 
4Cy” (2d Cir. 1967). 


(19 C 7) ; 


Murr ay v. 


3 / - 

Section 125.4 0 et. r.oq. of the Penal Law in effect in Hew York 
at that time. 


V 

In September of 1953, the Board of Trustees of United 
voted not to reappoint plaintiff to his position on the 
Stnf f. 


llospi tnl 
Medical 


' 5/ 

Plaintiff's present counsel, Mr. Gutman, was present at the 
hearing. 


6 / 


The defendant 
its "Credential 
Comnit te a , " a r.d 
physicians and 


S/ in addition to the Hospital, 
r. Cor.nit tee, " "Medical Council 
hoard of Trustees as well as 
surgeons. 


arc the members of 
," "Joint Conference 
various other staff 


7 / 

First and Fourteenth Amendments of the U.S. Constitution. 

S/ 

Ninth and Fourteenth Amendments of the U.S. Constitution. 

V 

Fifth and Fourteenth Amendments of the U.S. Constitution. 

10 / 

Fourteenth Amendment of the U.S. Constitution. 


11 / 

Eighth and Fourteenth Av. 1 endnent. 50 f the U.S. Constitution. 


i2/ 

In view of mv disposition of the case I need 
allegation that the various specific causes of 
by the statute of limitations. 


not reach defendants 
action are barred 


13 / 

The last sentence of Rule 12(b) provides: 

# • 

If, on a notion assorting the defense numbered (C) 
to dismiss Cm- failure of the nloadina to state a 
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claim upon which relief can be qranted, r-.ot.tcro 
outside the pleading are presented to ana inot 
excluded by the court, tee motion shall be ticate, 
no one*. Cor sumnry judgment and cix.jposcc 01 ao 
provided in llulo 56, and all parties shall bu given 
Seasonable opportunity to present all material made 
pertinent to ouch a motion by Rule ~>0. 

%, onrtlos involve?, in thin ease wore duly informed of the 
court' n decision to trout the motion s:i one for memory judgment 
and' were giv-n a reasoirililo opportunity, namely ton days, to 
Preeont all mtorial fact., made pertinent to «ucl. motion g Rule 
66 Th« decision to treat defendants' motion under Rule a 6 i i».eo 
it * unneccssarv to determine whether 12(b)(1) or 12(b)(6) is no 
prooar subsection to allege the lad: of "state action which i« 
the core of defendants 1 claims. I note, however, t.int there i- a 
lie!' of agreement. among several federal courts as to which is 
appropr iato suhcootion to be invoked in nuoh a uituatron 

v. Alien C o u-J^L- 1 ' / o? V 2d *24 ’ 
ElrTTOTyTHg’- v f.y- So * ^’a.1.3.1. Kirst .iat j ^onbi 432 1 .2d - 2 , . 

330 (9th Cir. 10737*7’ 


' 42 U.f».C. S 1933 authorizes a civil action for deprivation o- 
civil rights only when the alleered deprivation is caused by a pc-r..o. 
acting under color of state law* : 

"Everv person who, un de r color o f_r.r. v st a>.um,_ 

ordinance, regula tion , cun-to rt, or u -~'»e<;, e._a£v 
State o'* Terri tor'*, subjects, or causes to be* 
siiHiectcd, any citizen of the* United States or 
: •• • .. oth6r person within the jurisdiction thereof to 

the deprivation of any rights, privileges, or 
immunities secured bv the Constitution and laws, 
chall be liable to the pr.rtv injured in an action 
• at law, suit in equity, or other proper proceeding 
for redress." (Emphasis added). 

Similarly, plaintiffs claims under the First, Fifth and Eighth 
Amendments (and nossiblv the Ninth Amendment as well), having no 
applicability in’ and of themselves to actions of the .sovereign 
states, only come into play here by virtue of the Fourteenth 
meat which requires a showing of state art ion : 

"12o State shall make or enforce any law which shall 
ab~rfdcTc~the privileges or immunities of citizens 
of the United States; nor shall nnv State ctorrivo 
any person of life, liberty, or property without 
due process of lew; nor deny to nny person with..n ^ 
its jurisdiction the equal protection of the laws. 

(Emphasis added). 

t • 

The "under color of law" requirement of 5 1933 has tradition." 13 y 


.. M in eeuivnleut; 


the "state net 


r. ecuircr.ent 
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the.Fourteenth Amendment. Adams v. Co. Calif. rivet llaf.'l Rank, 

492 F. 2d 324 , 329 (9th Cir. 1973)." 

1G/ 

Neither 5 1939 nor 5 3 936 explicitly rcgnirrsa showing of state 
involvoncnt and the recent Runreme Court opinion in Griffin v. 
Brock o nrid cio, 403 U.C. 33 (1971), hold:: that, .in none situations, 
no such showing need be rv.de. 

17/ 

Page C of the brief nubnitted by Clark, Gagliardi & Hiller. 

lV 

It is difficult to ascertain from plaintiff's complaint whether . 
he in merely challenging the action 1 ; of How York State or whether 
he asserts the involvement of the federal government aa well. 
Although it might therefore he more accurate to refer to the 
challenged activitv an "governmental action," the courts have 
traditionally utilized the tern "state action" to encompass both 
federal and state involvement and there is no pressing reason to 
depart from this practice, ‘"hockson v » TJ" 10 St ation Fou ndation , 

_ l’.2d_(2d Cir. 1374) fsJ f)» opinions at 2746). 

19/ 

Although this factor is not explicitly argued in plaintiff's 
brief,n*nv of the cases cited therein based their findings of state 
action on such exemptions. 

20 / 

New York Public Health Lav; S 23 02. 

21/ 

The decisions of these circuits are dealt with in some depth 
later .in the opinion. 

22 / 

Affidavit of Charles J. Alexander, U. D. 

23/ 

Roitr.n n v. V ulk ev, 397 U.S. 369, 380 (1967); Powo v. Miles, 407 
F.2d 73 (?.d Cir. 1968). 

* ;V 

24/ 

Moose T.odoe No. 107 v. Irvin, 407 U.S. 1G3 (1972); Powc v.’Miler, 
4 07 F.2d 73" (2d' Cir. 1963)*. " 


Moose Lodge Ho. _1 07 _v. TrvJ.s, supra; Pond v. Dentzer, F. 

J _ (>‘d Cir. 1S 7 - * y ; J’hirJov v. .State Ha t ionai ' Pa nk of Con’i. , 

_ F.2a _ (2d C'fr. 'lliVrrr ? 


The rationale hokind this exception may make it ocunlly nooliccb.j 
to cases involving sex or age discrimination. That icing no part 
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of the* claim bo fore iso however, there is no need to address this 
question here. 

27/ v 

Article 17 5 3*. 


Fago 5 of plaintiff's Jor; 
the Fourth Circuit in Sir-k 
323 F. 2d 959 (He Cir.“TjV. 
and,by the Sixth Circuit i: 
Ilos pitv ] Commission, 397 ] , 
cases, however#”} nvoi'ved a Ft 
stantial number of nemborrj 
the continued vitality of 1 
doubt bv the recent decisic 
Hos pital, 407 F.2d 502 (Gtl 
_"( 1 * 974 ) . 


io.f. This argument lias been adopted b' 
i ns v . ’'e>';es_ II. Cohen .honorin 1 Ilosoitn. 
-i) , c er t. oenjjid)"3*7S IJTfJ . ViO (l lib if, 

:i Merer! jjr.h v. All en (Niurvlv Tar Merr. ori.a 
.2d 3 3 (C tli Cilc. j.'jCU) . Doth of these 
oard of Trustees consisting of a sub- 
nnpointed by state agencies. Further; 
the licurrMiit.h case is placed very nucli : 
c<ii of Onc/Vsem v. Horton-Children' s 
h Cir. 1 9 1T) , ccrt. drn.v..<J, ’ U.S, 


-V 

No Second Circuit case ban come to my attention dealing v'ith 
applicability of the "public function"argument to private hospital 
For this reason I have resorted to analociy. Alt’iouq'ir.' ; cCab i* v. 
Nassau Conn tv Me-4ical_ Cent .-;r. 453 F.2d 090 (2d Cir. 197lT7Tn:Tic: 
at. /OJ, rn li, that the plaintiff there .sought to apply the"publ: 
function"theory to hospitals, the* court did"not feel the r^cd to 
address itself to tno question .since the case at bar involved a 
publ1c hospital. 

30/ 

407 F.2d at 00. 

31/ 

478 F.2d at 1140. 


Pov;e v. Miles, 407 F.2d at 00. 


Public Health Lav 5 2306.’ 


Tublic Health Lav; 5 2805-a. 


^°a 11 with the "use" of a municipal park, Marsh and I,ounr 
Val ley wi t.h the "use" of sidewalks and Tcrrv with the exorcist or 
the right to vote. In all four the nctivfty in which the complni 
of conduct took place was the very one which had been judicinllv 
determined as being "governmental in nature." 


This, porhans, would not be so whore the hiring and-firing of 
staff member 3 is clone by a comics ion, the members of which hold 
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office f.n a result. of govrauv.ior. 
Allen «’■ or.ntv liar !’■••rvir.Vnl ?V> jm j 
ITTCO)". do"such' situation c ' 5. si 
therefore unnecessary to reach 


! ;. L rmtyjir.Lrr.cntr;. Her 
!:r. 1 nvfn, 3',7 F.2d 33 
in ’instant caso 
this. issue. 


** 'red if h 
, ruth 
•and it is 


/ . 


C.l 


37/ 

It in doubtful that tho. Supremo Court would have applied the 
"public function" theory to tho park in rvrr; had the complaint 
concerned tho discharge of groundskeo:re without a lull i. octluj 
complete with all the protections of due process. 


33/ 

Friendly, The Dartmouth Collego Ce 
Penumbra, 12 Ter-Ifs i..v>. (2d Hupp.) 1 


to and the T'aMio-Pri v.ate 


reiterate.' thin view in ’•’a’.'ha v. -Jew 


Judge i’n end ty recently 
hnrk 1» niv euni.tv, 492 r.2j 96, 
100 (2d Cir. 1074), cone’ll? :.lTT~tTht '..fo^-inj cfn'r u- : ali'nq wi th on > 
form of state involvement and a particular provision of the Li ' 1 t>I 
Rights [are not) at all dr.to.minnti "o in passing upon claim con¬ 
cerning different form of government involvement and other con¬ 
stitutional guarantees...." 


39/ 

The Hill-Burton Act, 42 U.S.C. S 391 ot serf, provider, federal 
grants to an riot 5 ji the maintenance and construction of hospital: 
"The money is funnele.d through ... state aifoneim to ir.di .'tdual 
hosoitals, w’vi.ch are engaged in hu'fidirv project::." Mu.lvih >.11 y_^ 
Julia I.. Butter r je] d ?1 hoso lta l, 329 I'.Fupp. 1020, 1023 

Tsru.tf. V. 1971) . flJrphasi:; 


4 0/ 

See Sam.:', v. O hio Valiev fun eral ho spital413 I'. 2 cl 0?f» (4 th Cir. 
1969) ; Fr..i th v. li.vmoton Tr. a > nir. o Sc hool for 'fiimon, 360 F. 2d 977 
’ (4 th 'Cir'.“ry66)T“):7Incj[iI'329" F. 2d 7Ti) ('4 th Cir. 19 f 1) ; 

Sink ins v. .’doses ii. Cohen ?*errivinl Losoitnl, 323 F.2;! 999 (4 th Cir. 
l^Trrc" ^t7 Tf^j j~'., 37lT~iTrsT~93 3"Trr'6' : ;') . All of these c • r»os , 
v»ith the o::coptT6n of Fans, involve-! racial clincrinin.ntion however. 
Sams concerned denial of equal protection to non-residents seeking 
staff privileges. Although all of the four cases, are easily dis¬ 
tinguishable on their fusts it is fairly obvious, that the Fourth 
Circuit would rule no differently faced with the facts of the 
instant case. 


41/ 

See hr ich or v. Fce.v a ‘ 'noir e Porno rial Hospital, 339 F.Sunp. 234, 
237 (0.!!.M. 1972), where the court said: "I recognise that th .* 
weight of authority holds tli.it tho acceptance of Hill-Hurt.on funis 
is sufficient to cloak a private hospital and its nodical staff 
with a mantle of state law." Pr icke r was affirmed by the Court of 
Appeals for the First Circuit, 4(>y F.?.d 1223 (1st Cir. 1972). Th. 
court there did not, however, review the "state action" determina¬ 
tion of the trial judge. 


4 2/ 

See Citt.i v. 


Pel aware Valiev H osp ital, 


313 r.r.upp. 301 (u.j 
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1970) . Cf. Or.I n v. Lock ll svrn Ho spita l., 3G9 F.Sunp. 2C5 (H.D.Pa. 
1974). 

t 3 L, rocnnt CMS of j- .^son ,y. ..J*St«^nar g HJSS<”^; j M 

502 (Gth Cir. 1°73) , or rt. ciom.i i, _U.f>. _ V /, ' °?/ } 

aSSoir toovprrnle O'^CI vT^.ywn' 
/ 7 -> p *>d 3110 (Gt-h c:Tr. 1973). Poo nlro ‘ 1 lC ‘ . 

”« U» <C?h Ctei 1971) on.) -1- ^Uthj^/.uon Cou,.f, Howell 
llosnital , 397 P. 2d 33 (Gth Cir. I'Jfor. 

r 

4 *£oo t)og v. Pollan Memori al H ospital, 479 F. 2d 75G (7 th Car. 19 / 3) , 
anparoHtJ^'ovlT^rr^'' 3/10 * • Sllpp ’ 

' 125 (N.D.I11. 1372). 

Poo St an turf v, Sinc-.s , 335 F. 2d 224 (0th Cir. 1904). 

4 % c0 i;,ird v. St. Anthonv Ho spi tal, 476 F. 2d G71 (10th Cir. 1973). 
Cf. r»on"”v. OkTul o no fl'cTo r i a.l~"l. l osp it\l , 443 F . 2d 234 (10th Cir. 

1971) - : 

47/ 

407 F.2d at 01. 

Crayton involved no racial direririination. It can, therefore, b^ ^ 
sqitarou ""with the decisions in Snrton y. W.5 Inington.P.prglj}gJVuthorx^ 

305 ij.S. 715 (1961) and .Tachronv. Static.?, __F.2e- 

Cir. 1974), both find inn public ill social a.ssi stance to comprise 
"state action". Both, however, involved racial discrimination an. 
consooucntly applied a lens rigid standard. 

49/ 

287 F.Supp. at 547-54C. 

"^Sir.kins, an has been previously stated, involved racial discrim¬ 
ination. , * 


492 F.2d at 101. 


329 F.Bupo. at 1024 (Ixinhasis added). Although tho MiilvihiU 
opinion has been undermined rone what by the pass aero o£ Public 
health Lav? 5 2301-b, discussed later in the opinion, its conclusion!, 
regarding the effect of llill-**urton funding on the "state action 
question reir.ains just as v?e 11 reasoned end convincing as it \.a.. 
in 1971. 
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"State approval in required for incorporation or construction of 
a hospital, There arc limitations on ownership and on solicitation 
of funds for hospitals. 7. hor.nitul is required to adn.it all 
patients needing j» mediate care regardless of ability to pay. The 
state lias thf! right to in snoot, hospitals, to establish rate sche- 
• doles and operating standards, and dictate accounting systems. A 
hospital ray operate only after it has been certified by the state 
and is required to sulcr.it periodic reports to state officials." 
Hul vj hi l 1 v. .Tulin L. Putter field Memorial Hospital, 329 r.Suno. 
1020, 1023 (R.D.M.Y. 1971)". ' 


>unn. 


Id. at 1023. 
56/ 

Id. at 1023. 


r 

Although our circuit hold in ricCabe v. Nassau County, 453 F.2d 
69C, 703 (2f. C.ir. 1971.) , that no such nor us nocci bo shown when 
dealing with nosoi till s, it explicitly 1 ini ted its holding to public 
hospitals and expressed no opinion as to what it niuht hoi 1 wXti~ 
rer.noct to private hospitals. Judge Moore, dissenting, felt that 
the I’ov’ c v. Mile s "nexus" requirement applied as well to Nassau ' 
County Medical Center. "The mere fact," he said, "that the hospital 
,1s available to members of the public is not determinative or oven 
relevant to the issues here." 4 53 F.2d at 707. 

50/ 

329 F.Cupp. at 1024. V 

59/ " 

The information contained in this paragraph is derived from the 
public hearings before the. State Senate Health Committee cn S. 00 ~ 
These hearings are summarized in the memoranda of Senator Lombardi, 
Chairman of that Committee, contained in the New York State Legis¬ 
lative Annual 1972, pp. 195-6. 

60/ 

See Chanter 204 of the Laws of New York 1972 entitled "An Act to 
amend the public health law, in reintion to improper practices in 
hospital staff appointments and privileges." 


1 hero exist, in addition to f> 2C01-h, several other statutes and 
regulations which govern the appointment and dismissal of staff 
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by hospitnlrs. Public Health Law 5 20f-a prohibits discrimination 
in hospital staff privileges been use of a physician 1 v participation 
in any nodical group practice* or non-profit health insurance plan. 
Public Health Law <,.2203 civ os the Commissioner the. power to.inquire 
into the adequacy of personnel employed at any hospital. .See also 
Part 720 and 721 of the State Hospital Code established pursuant 
to the authority of 'i 2303. 

02 / 

Thin was conveyed to plaintiff's attorney in a letter from Donald 
MacHarg, Counsel for the Department of Health, which reads in 
pertinent part: 

".,, the date of the hospital's ... denial of his 
application for privileges was May 3, 1972. Public 
Health Law f} 2301-b ... became effective May 15, 

1972.... 

"Since the action of the hospital complained of oc¬ 
curred prior to the effective date of the leu; defining 
a prohibited practice, v:e regret, to advise you that 
the Public Health Counsel lacks authority to make the 
investigation requested...." 

63/ 

Judge Friendly dissenting in Jac kson v. The Ht atier Found ation, 

' F.2d _ 1974) (slip opinions at~TTToTT 


F. 2d at 


(slip opinions at 1779) [Emphasis added). 


F.2rl at 


(slip opinions at 2100, 2103). 


_ P.2d at _ 

% 

67/ 

407 U.S. at 176. 


(slip opinions at 2750). 


’ 1, of course, make no decision as to force of a statute, for 
purposes of determining "state action", that was enacted after the 
complained of activity had already occurred. 

69/ 

§ 1935 concerns itself with "conspiracy to interfere with civil . 
rights." It is apparent, although not explicitly spelled out i:» 
the complaint, that plaintiff is alleging a violation of rubsr u • ; .or 
(3) which deals with conspiracies to deprive persons of "right, or 
privileges." • • 


§ 1936 concerns itself with actions for "neglect to prevent" 













i 
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conspiracies rU?ntion«vl in. 5 1D'J!>. Therefore, iC no cause* of 

action is wade out unci or 103^, none exists under l‘J3G either. 

/ 

n\/ 

403 U.S. at 102 [Tnohania added]. 

72/ 

Id. at 102. 



% 
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